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TPU ITIOTJIAAN HA BIAITIOBIZAJIBHICTD
3A BIMHY POCII [TPOTY YKPATHM

AHOTAIIA. Y CTaTTi IPOMOHYIOTHCSA TPH TOYKHU 30PY Ha BiIMOBINAIbHICTE 3a BiitHy Pocii mpoTn
VkpaiHy, 3 aKIIEHTOM Ha BiIIOBINAJBHICTD JIepKaBH i IHANUBINyaIbHY KPUMIHAIBHY BiIOBIaIb-
HicTb. [o-mrepirre, IpOIOHYETHCS OIS, CYIOBHX ITPOIIECiB MK YKpaiHoto Ta Pocieto B MixkHapoz-
HoMy cyai Opranisanii O6’eguanux Hanit (OOH). [lami 06roBoproeTsest poss MiKHaApOZHOTo
KPUMIHAJIBHOTO Cy[ly B CyZOBOMY IepeciifyBaHHi 0ci6 3a IMOBIPHI BOEHHI 37I04MHM B KOHTEKCTI
BiitHn Pocii nmporn Ykpainu. Hapemiri, IponoHyeTbCsl KOPOTKHII IIOTJISL HA 3aIPOIIOHOBAHUI
criemianibHUE TpuOyHaI 1ozo arpecii Pocificbkoi Penepartii mpotu Ykpainu.

Kitro4oBI ClI0BA: arpecis; BoeHHI 3n09nHn; Mixxkaapogauii cyn OOH; MikHapomHIH KpUMiHaIIb-
Huit cyn; CrerianpHuit TpubyHai mono arpecii Pociitcekoi ®egeparii mpotu YkpaiHu.

CynoBa 6opotbb6a Ykpainu nporu Pocii mokasye, 110 TpaguiiiHi CyIoBi opra-
HU, Taki K Mikaapomguawmit cyn Opranizanii O6’ennanux Hamiit (maxi — OOH),
MEHIII CIPUUHATINBI 00 1HHOBAIIHUX HifxopiB. BpaxoBylouyu Te, 110 BiliHa
Pocii mpotu Ykpainu cTBOPIOE BelMde3Hi BUKIUKH, CITocoOu mpuTarHenHs Pocii
IO BIATIOBINAJIBHOCTI 3a MOPYIIIEHHSI MDKHAPOJHOTO IIpaBa TaKOX MarmTh OyTH
IHHOBAIIMHUMU. 3PeIITO0, TaKi IHHOBAIlIi MAIOTh CIIPUATH CYTTEBOMY OHOBJIEH-
HIO MDKHApOIHOI IHCTUTYLIMHOI CUCTEMH Ta 3POOUTH il OUIBII MArOTOBICHOIO
1o 3arpos 6esmeni y XXI cr.

Mixxnapoonuii cyd OOH
Arpecist Pociitcpkoi @epepanii (gami — PO) nporu YkpaiHu craja mifcTaBoio
IUIs1 IBOX CynoBUX npoieciB y Mixaaponnomy cyni OOH. 31 ciuns 2024 p. Mixk-
HAapOTHUI CyJ YXBJINB PIIlIeHHS Y BITOMIH CIIpaBi 110710 3aCTOCYBAaHHS MIiXKHa-
ponHoi KoHBeHIIi Ipo 60poThOy 3 PpinancyBanHsaM Tepopusmy (mani — MKOT)
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i MibkHapomHOi KOHBEHIIII PO JTKBigamio BCiX GopM pacoBOi MMCKPUMIHAIL
(mani—KJIPI)'. Ykpaina nopymmia cupasy y 2017 p. [I0f10 IOi B OKYIIOBAHOMY
Kpumy? ta Tak 3Banux “IJHP” i “JIHP™. ¥ wmiit ciipasi Cyx BcraHOBUB, 1110 Pocist
BYMHIIA KUTbKA MOPYIIEHDb BiOIOBIAHO /10 060X KOHBeHIil — 30Kpema cT. 9(1)
MEKO®T, cr. 2(1)(a) i cr. 5(e)(v) KJIPI. Pociro TakoX BU3HAIU BiIIOBigaIbHOIO
3a mopyIeHHst ‘3000B’s13aHb 3TiHO 3 posnopsupkerasM Cyny Bix 2017 p. mono
obmexxeHb Memxiricy Ta ii HECOPOMOKHICTh YTPUMATHUCS Bifi Aiif, sKi Mornu 6
moripIuTy 260 POSIIUPUTH CIIIP MK CTOPOHAMM 4.

[ Bipnmosinuuit cuip y MikaapopaOoMy cyni OOH crocyBasces cipobu
Ykpainu rmokasaTy, mo Pocist 3710BKHBaa KOHIEIIIIE€I0 TeHOUY SIK IIPHIBOIOM
IUISL 3aCTOCYBAaHHS CHJIM IPOTH YKpaiHu. CyJ yXBaJIUB PillleHHs IIOJO ITOIepen-
HIX 3amepedeHb Pocii oo I0pucanKIil Ta MPUHHSATHOCTI Y Iill CIIpaBl 2 JTIOTOTO
2024 p. i, 3a croBamu M. MinanoBud4a, 1e 6ys1o ‘BeIMKOIO BTPATOIO A YKpai-
Hu. Cyn QakTHIHO 3HUIIUB KPEATHBHUI apryMeHT YKpaiHu, XOda BiH BH3HAB
I0r0 MPaBOOIIONIOHIM Ha eTalll TUMYIaCOBUX 3aXO/IiB, HABITH HE3BaXKAIOIH Ha Te,
1o BiH OyB migTpumanmit 32 pepxasamu ®. Kpim toro, M. MinanoBuda 3po6us
BHCHOBOK, I1I0 ‘Pa30M i3 JOCUTb TEXHIYHIM PillIeHHsIM <...> 1070 (iHaHCYBaH-
Hs Tepopusmy Ta nopyinens KJIPII, ne Ykpaina 3HOBY mporpaia 3a GUIBIICTIO
[IYHKTIB, 11e 6y/ie BeJIMKAM PO3dapyBaHHsIM Y ii crpasi mpotu Pocii’®. CkpomMHuIit
pe3yabTarT Li€l cipaBy, Ha AyMKy M. MinaxnoBuda, 6yne Takum:

Ile osmawae, [0 Temep, PO3MIAAAIOYM CYyTh crpasu, Cyn moBuHeH Oyzie BHUpIlIyBaTH
BuxatouHo, 91 Hece YKpaiHa BiNNIOBimaJIbHICTH 3a mopylleHHS KoHBeHII Ipo reHomus.
Aute 5KO[IHe TIMTaHHS IPO BiNoBigaJbHICTh Pocii He BUHMKHE, 32 BUHSTKOM Jy’Ke IIpU-
xoBaHOro. Tak caMo €IMHUM 3acO60M IIPaBOBOTO 3aXHCTY, KUl OyB OU HMOTEHIIITHO 10~
CTynHUM TyT, 6ys1a 6 3astBa mpo Te, 10 YKpaiHa He BUMHsUIA TeHOIHUY — i HEMUHYYe, 1110
3perrolo 1e 6yne pesynbraroM cripaBu. Lle, cBO€o yeproio, o3Havae, mo Yrpaina HE amo-
JKe TIOKJIQIATHCS Ha III0 CIIPaBy, I100M, HAIPUKIIAZ, OTPUMATH Bifl TPETiX AepiKaB KOH-
(ickamiio Ta mepemady pocCiiiCbKUX IepKaBHUX aKTUBIB, SIKi BOHU 3aMOPO3UJIIH, OCKIIBKI
JKOIHI Taki pemapanii He 6yayTh BHIIITadyBaTHCs. MOXKINBO, Cys BumaratuMme Bin Pocii
MopasbHOi catucdaxii, ajie He GiibIie TOro’.

! Application of the International Convention for the Suppression of the Financing of Terrorism and of the
International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian
Federation). Judgment. 31 January 2024 <https://www.icj-cij.org/sites/default/files/case-related/166/166-
20240131-jud-01-00-en.pdf> (accessed: 13.02.2024).

Tsybulenko E, Kelichavyi B, ‘International Legal Dimensions of the Russian Occupation of Crimea’ in
Sayapin S, Tsybulenko E (eds), The Use of Force against Ukraine and International Law: Jus Ad Bellum, Jus In
Bello, Jus Post Bellum (T.M.C. Asser Press, Springer 2018) 277-96.

> Korotkyi T, Hendel N, ‘The Legal Status of the Donetsk and Luhansk “Peoples’ Republics” in Sayapin S,
Tsybulenko E (eds), The Use of Force against Ukraine and International Law: Jus Ad Bellum, Jus In Bello, Jus
Post Bellum (T.M.C. Asser Press, Springer 2018) 145-70.

Stefanelli JN, ‘ICJ Delivers Judgment in Ukraine v. Russia Case Concerning Terrorism Financing and CERD’

~

-

g (The American Society of International Law, 31.01.2024) <https://www.asil.org/ILIB/icj-delivers-judgment-
g ukraine-v-russia-case-concerning-terrorism-financing-and-cerd?fbclid=IwAROPT4cej9F2SvtLMxmhH4BYY
S RRXXqQCMbmpTCHzyfjqC-997rhwnfplrVg> (accessed: 13.02.2024).

S| ° Milanovic M, ‘ICJ Delivers Preliminary Objections Judgment in the Ukraine v. Russia Genocide Case,
2 Ukraine Loses on the Most Important Aspects’ (EJIL:Talk!, 02.02.2024) <https://www.ejiltalk.org/icj-
S delivers-preliminary-objections-judgment-in-the-ukraine-v-russia-genocide-case-ukraine-loses-on-the-most-
g important-aspects> (accessed: 13.02.2024).

El © Ibid.

zl 7 Ibid.
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CXosKe, TOJIOBHUH MMPAKTUIHUN YPOK, SIKAH YKpaiHa MOKe BUHECTH 3 ITUX CY-
TOBUX IIPOIIECIB, ITOJISITAE B TOMY, IIIO0 CKPOMHHUH YCIIIX TAKOXK € YCIiXOM. MiXKHa-
ponuuit cyr OOH BcranoBus, 1o Pocist He 3xificHIIIa po3ctinyBaHHs (HaKTIB ITe-
pebyBaHHs Ha ii TepuTOPIi 0Ci6, siki BunHMWIN 3m09nHH 3a ¢T. 2 MKO®T. Cyn Takox
BCTAaHOBUB, 110 3 2014 p. Pocis BxmIa HU3KY TUCKPUMIHAIINHAX 3aXO/IiB IIO0
eTHIYHUX YKPaiHI[IB 1 KpUMCBHKUX TaTap, 30KpeMa 1 o0 peasizalii HUMH IIpaBa
Ha ocBiTy. le 3HaYHI BUCHOBKH, Ha 5IKI YKpaiHa Terep Moke CIUPATUCS Y CBOEMY
IOBOCTOPOHHBOMY Ta GAaraTOCTOPOHHBOMY Miano3i 3 MDKHAPOTHMMH MapTHepa-
mu Ta B pisaux opranax OOH. Takox myske BayJInBo, 1o6u MKHapOTHUI Y
OOH y cBoeMy MaitbyTHBOMY pillIeHH] 3asIBUB, 110 YKpaiHa He BUNHSIIA T€HOLIN-
1y, TOMYy 110 Iie quckBaiidikye rane6Hi 3BunyBadeHHs Pocii, crpsiMoBaHi mpotu
YKpainw, i IPOIEeMOHCTPYE Ie-Iope HeoOI PYHTOBAHICTh POCIICHKOI IIPOTaraH/iu.

Mixcnapoouuii kpuminanvHuii cyo

Yxpaina He paTudikyBasa PuMcpkuit ctaTyT MDKHapOJHOTO KPUMIHATBHOTO
cyny (mami — MKC), aye Bu3HasIa 0ro I0pUCAUKINIO JBOMA 3asIBAMHU, 3POOIICHU-
Mu BiamosinHo fo cr. 12(3) Cratyty. Ilepmia mexmapariis oxoIIoBaia mepion
321 nmucromnazma 2013 p. o 22 mrotoro 2014 p., Toxi sk gpyTa Aexiapariis 6yma 6e3-
CTPOKOBOIO Ta OXOIUTIOBaa mepiof i3 20 sororo 2014 p.&. [Toka3zoBo, 1110 B JTUCTO-
mani 2016 p. Pocis Hamarasacs BUBECTH CBOIX TPOMAZsH 33 MeXi IOpUCIUKITIT
MKC, ane e akT He MaB IOPUIMYHOTO 3HAYEHHS, OCKUIBKHY AeKIapalil Ykpainu
nepenaBanu MKC teputopiaibHy IOPUCIUAKIIO’.

28 smrororo 2022 p., Yepe3 YOTHPHU [HI MIC/SI IIUPOKOMACIITAOHOTO BTOPT-
HeHHs Pocii B Ykpainy, npokypop MKC orosocus, 1110 ‘BiH 1OMaraTHMeTbCs 10~
3BOJIy Ha BIOKPUTTS PO3CJIiNyBaHHA CUTyalii B YKpaiHi Ha OCHOBI IOIEpeIHIX
BUCHOBKIB [1ioro] Odicy, 1110 BUIIHBAIOTH 3 MOTO PAHIIIOr0 PO3IIISAY Ta OXOII-
JOIOTH OY/Ib-sIKi HOBI ITepen0adyBaHi 3JI0YUHH, 10 MiAIAJAI0Th i/l OPUCTUKIIIIO
Cyny’'°. V 6epesni—ksitHi 2022 p. 43 meprkaBu Iepefaly MUTAHHS IIOJ0 CUTYya-
il B Ykpaini Ha posmrsag Odicy mpokypopa'l, a 17 6epesnst 2022 p. ITanara mo-
IIepeJHBOTO MPOBAaIKEHH Bunana opfaepu Ha apemiT B. Ilyrina ta M. JIbBoBOi-
benosoi, YnoBHOBa)keHO1 3 IIpaB OJUTUHH B YIpaBiiHHI cripaBamu Ilpesunen-
ta PO). O6oM Oyno mpen siBjeHo 3BUHYBavueHHs 3a cT. 8(2)(a)(vii) i ct. 8(2)(b)
(viii) PUMCBKOTrO CTaTyTy 3a IMOBipHi BOEHHI 3JI0YHHH, IIOB I3aHi 3 HE3aKOHHOIO
IeMOopTAlli€lo Ta MepeMillleHHsIM [iTelt 3 Ykpaiuu no Pocii'?

HuHi ckmagno mepen6adunTi TPUBAJIICTD Ta IHII 00CTaBUHY, OB SI3aHi 3 M
Ta, 3aJIeXKHO Bif 06cTaBuH, iHmumu npoBamkenasmu B MKC. Crarts 63(1) Pum-
CBKOTO CTATYTy BUMArae, 1106 “o6BHHyBadeHuI OyB IPUCYTHI i/ 9ac CyL0BO-
rO PO3WIAAY , [0 TOKH [0 YHEMOKIHBIIIOE Cya Han B. [Tytinum i M. JIbBoBOIO-

International Criminal Court. Situation in Ukraine. ICC-01/22 <https://www.icc-cpi.int/situations/ukraine>
(accessed: 11.02.2024).
Sayapin S, ‘Russia’s Withdrawal of Signature from the Rome Statute Would Not Shield its Nationals from
Potential Prosecution at the ICC’ (EJIL:Talk!, 21.10.2016) <http://www.ejiltalk.org/russias-withdrawal-
of-signature-from-the-rome-statute-would-not-shield-its-nationals-from-potential-prosecution-at-the-
icc/#more-14774> (accessed: 11.02.2024).
10 Tbid.
1 Ibid.
12 Ibid.
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benosoio B8 MKC. fxmo Xxrock i3 HEX nocraHe nepen CynoM y MailbyTHbOMY,
3BHYaiiHa TpuBaticts posrsigy B MKC npusene mo Toro, 1110 BUpok 6y/e yxBa-
JIEHO He paHillle HDK Yepe3 KilbKa pokis. IIpoTe Bike 3apa3 Bunada oppepiB Ha
apemr B. Ilytina Ta JIbBoBoi-benoBoi Mae 3HaUeHHS SIK MIHIMYM Y DBOX aCIeK-
tax. [To-mepiire, IXHs MOXJINBICTD IIOJOPOKYBATH 32 KOPOH OOMEXeHa TUM, 1110
BOHHU [TOBHUHHI OYTH 3aapelToBaHi B Oynb-sIKiit i3 124 mepxaB — y4acHUIb Pum-
CBbKOTO CTaTyTy. [To-mpyTe, OKpiM TOTO, 1110 OOBUHYBAIBHUI BUCHOBOK BiTHOCHO
JIETKO JOKa3yBaHMH 3aBISKM HAasIBHOCTI BIANIOBITHUX BieoMaTepialliB, Ha SAKUX
irypyroTs sik B. ITytin, Tak i M. JIbBoBa-benosa'?, BiH TaKoX € gy»Ke raHeOHUM,
OCKUTBKH CTOCYETHCST 0COOINBO BPa3IuBuX xepTB. KpnmiHaabpHi 37109uHN IPOTH
IiTel IIOBCIOJHO 3aCYIDKYIOTBHCA K SIBHO raHeOHi I TUX, XTO iX CKOIB, a 3BU-
HyBadeHH: npotu B. Ilyrina ta M. JIbBoBoi-benoBoi € yHIKaIbHUME, OCKIIBKI
BOHM BHCYHYTI IIPOTH TOJIOBU JIep>KaBH — IOCTiMHOTO 4ieHa Pagu besmeku OOH
Ta IMOCazoBoi 0co6u, Ge3rmocepenHiM 000B’I3KOM SIKOI € 3aXUCT MPaB IiTell.
Cneuianvruil mpubynan wo0o azpecii PO npomu Ykpainu

[Tpomnosunist mpo crBopenHst CreniaabHOro TpUOyHaNy 11010 arpecii PO mpo-
T YKpainu Oyia 3pobieHa B IepIi IHI IHUPOKOMACIITaOHOro BropraeHHst Pocii
B YKpaiHy, 1 BigToxi il akTHBHO 06rOBOPIOBAIN Pi3HI yPsIOBI Ta HEYPSIIOBI aKTO-
pu. Huni posrispaoTses 18a ocHOBHI migxoxu'. Tlepira Momess — e TiOpuHU
Cyn, TOOTO TaKWit, SIKUI, 1O CyTi, OyIe YKpaiHChKUM BHYTPIIIHIM cymoM y [aasi.
[ett mifxin, HalleBHO, He € MEPCIEeKTUBHUM, OCKUTBKH BiH MOJKe:

— BIOKJIACTHU 1, MO>KJIUBO, B3arajii IepeKpecJIUTU IepCIeKTUBY IPUTATHeHH
10 BIiATIOBimanbHOCTI pesueHTa B. [Tyrina, npesunenta O. JIykamenka, C. JIas-
poBa Ta iHIINX BUIIHUX KePIBHUKIB, OCKITBKH BOHU KOPUCTYBATUMYThCSI OCOOH-
CTHM IMYHITeTOM Ilepel] BHYTPIllIHIM ri6puIHUM TpUOyHAIOM;

— BiITEpMIHYBaTH CTBOPEHHs TPUOYHATy Ha KUIbKA POKIB Yepe3 KOHCTUTYIIili-
Hi 3MiHH1, HeoOXiHI B YKpaiHi MiciIs IPUIMHEHHS BOEHHOTO CTaHY;

— 1m030aBUTH YKpaiHy MIKHApOIHOI JIETITUMHOCTI B il aHTHIMIepChKil 60-
POTBE6I IPOTH POCICHKOTO KOJIOHIaIbHOTO TaHyBaHHI'".

Jesiki akTopu BOAUaIOTh SIBHI IepeBaru CyTO MDKHAPOJHOTO CyAy abo BHCO-
KOIHTepHAI[IOHATI30BaHOTO TPpUOYHAIY IeBHOI (HOpMH, 1[0 Ma€ KIIOYOBI MiXK-
HApOIHI XapaKTePUCTUKI: MDKHAPOIHI yrogy Ta cTatyT (i3 [eHepaapHUM cexpe-
tapem OOH Ta/a60 uepe3 6araTOCTOPOHHIO YTOAY); IOCUIAHHS Ha Mi>KHAPOIHE
IIPaBO IS [iJIel OPUCAMKIII Ta 3aCTOCOBHOTO IIPaBa; Ba)KIMBI MIKHAPOIHI KOM-
[TOHEHTH (TaKi SIK IPOKYPOPH, CY/IAL Ta MiCIie IPOBE/IeHHsI); 1 TBepIa MDKHAPOIHA
HIATPUMKA, Jie IIe MOXJINBO, 3 60Ky MDKHApOIHUX Ta/a60 perioHaJbHUX OpraHi-
3amiil. BoHn BBakaroTh, mIo e Oyme HAMKpAIOI0 HAMiEI0 Ha CKaCyBaHHS Bill-
HOBIZIHUX IMYHITETIB I HalaHHs TPUOYHAIy TOBHOI JIETITUMHOCTI Ha TOIOBHEHHSI
no norouHoi po6otu MKC (miz gac po3ciinyBaHHs iIMOBIPHUX aKTiB TeHOIHULY,

1 ‘Berpeua Ilpesupenta Poccun Brmagmmupa Ilytuma u gerckoro om6yacmena Mapuu JIsBoBoii-BemoBoir’
(Youtube, 31.01.2023) <https://www.youtube.com/watch?v=mjzmnLSjq74> (nara sBepHenHs: 13.02.2024).

'* Communique “A Special Tribunal for the Crime of Aggression against Ukraine”. International Conference at
Church House in London, Westminster, UK (1 February 2024) <https://www.jafua.org/conference> (accessed:
13.02.2024).

> TIpo AONIIBHICTH HAIIOHAIBHOTO CYJOBOTO MEpeciiflyBaHHS 3a 3JIOUMH arpecii AumB. Takox: Sayapin S,
The Crime of Aggression in International Criminal Law: Historical Development, Comparative Analysis and
Present State (T.M.C. Asser Press, Springer 2014) 243-9.
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BOEHHWX 3JIOYMHIB 1 3JI0YMHIB IIPOTH JIOASHOCTI, CKOEHUX Ha TepuTopii YKpai-
Hu). [IpoTe moswuilist KiTPKOX IEPsKaB MO0 Ii€i MOMENi 3aJHIIMAETHCS HE3PO-
3yMLIOIO, @ IUCKYCIl MDK HAMU 3aMIIUIA B TIyXuil KyT'S. IMOBipHO, 1151 MOIeb
6yne Kpamroro depes il MaKCUMaJIbHY e(eKTUBHICTD 1 JIETITUMHICTD, ajie BOHA Ta-
KOJX BUMaraTuMe HafBUIIIOTO CTYII€HsI KOOPAMHAIII MXK SIKOMOT'a O1JIBIIIOI0 KiJIb-
KICTIO lepKaB-ofHOnyMuiB. HalirieBHirrre, ii He MiATPUMAIOTh Aep>KaBH, AKi 3apa3
BB@)KAIOTb cebe COIO3HUIISIMU YU IapTHepamu Pocil.

Kpim Toro, Moxkua 6ysio 6 po3IISIHYTH IIpalie3flaTHY BHCOKOIHTEpPHAIiOHAII30-
BaHy TPETIO MOJIeNIb, sIKa 6 CHTHAJIi3yBajIa IIPO irHOPYBaHHS JiepKaB-arpecopiB Mixk-
HApOJHOIO CIUIBHOTOIO. 115 TpeTst Monesh, TapaMeTpu SIKOi 3apa3 BITKPHUTI, MOXKe
3a0e3IeYnTy HesaJeKHUI 1 6e3CTOPOHHIN CyJl, 320X04yBaTHMe iHII PerioHH Ipu-
€HATHCS IO 3YCUIB, i 11e Oy/ie CIpaB)KHIM CUTHAJIOM ITPO JOBTOCTPOKOBY BiIAHICTH
3aKIMKy YKpaiHu Ta ii CyCiiiB Oy T BUIBHUMM Biff IMITEPCHKOTO [TaHyBaHHs'.

Axy 6 mopenb He OyJI0 06paHO BPELITi-pelIT, BajKJINBO IIePEKOHATHCS, IO
CrenianbpHuit TpuOyHaI Oye He3aJIeKHIM i 6e3CTOPOHHIM, a HOTO JIETITUMHICTb
HapxiiiHoo. He citin 3a6yBaTH, 110 iCHYIOTh BaroMi eTWYHi, MOJITHYHI Ta Ipa-
BOBI apIryMEHTH IPOTH CTBOpeHHs TpubyHaiy, siki Hellerko BigkuHyTH'S. Sk M1
3ag3Hava M paHille, IKOM MallOyTHIN crieniabHUI TpuOyHa 1mono arpecii PO
IpOTH YKpaiHU KOJU-HeOYIb BU3HAB IOJITHIHUX, BIFICBKOBUX 1 TPOMaIChKUX
nigepiB Pocil BUHHUMU y 3JI0MHHAX, SIKi M IPUIUCYIOTH, Pocist cTana 6 yHiKaIb-
HOIO HAIJI€I0, SIKOIO KePYIOTh MIDKHAPOIHO 3acympkeHi syiounHni'. [IpoTe, sxum
61 BaUINBUM He OYB ILe¥l KiHIIeBUIl Pe3yJIbTaT, IIISIX 10 HHOTO OyZe HeJerKIM
i moTpe6yBaTHMe peTeIbHOI MiTOTOBKH.

Bucnorku. Cymosa 6opors6a Ykpainu nporu PO 1mie manexa Bif 3aBepIiieHHS.
Hep>kaBu, MIPXKHApOIHI IHCTUTYIIII Ta HAyKOBI CIUIBHOTU PO3IUIEHI Y HOIIsAgaX
mozo BipmosinanapHOCTI Pocii 3a 1i BiftHy mpoTtu Ykpainu, i 3 60oky Ykpainu Oy-
OyTh TMOTPIOGHI OGUIBIN Y3romKeHi 3yCcHiuist, 106 MPOTOBKYBATH ITEPEeKOHYBATH
IHIIMX Y HeoOXigHOCTI mpuTsaraeHHs Pocii o BigmoBiganbHOCTI Ha pisHUX dopy-
Max. Ha monaTok 1o po3risHyTHX BUILle IIePCIeKTUB €BPOIeNChKUN CY 3 IpaB
JOnuHY, TpaBodaxucHuit MexaHisMm OOH Tta apOiTpakHi Cyau TaKoK 3adIIa-
TUMYTbCS aKTyaJbHUMU. HeBUPIlIeHNM 3aTUIITAETHCS TUTAHHS 13 3aMOPOKEHU-
MU POCIICBKMMHU aKTHBaMU 3a KoproHoM™. 1li YMHHUKN B NMOEIHAHHI 3 KiHIle-
BUM BINICBKOBUM Pe3yJIbTaTOM BIfIHU CHPUSTUMYTh (POPMYBaHHIO Mailby THBOIO
€Bponu, €Bpasii Ta CBITY Ha JIOBI'1 POKH.

Sayapin (n 15).

17 Ibid.

'8 Heller KJ, ‘Creating a Special Tribunal for Aggression Against Ukraine Is a Bad Idea’ (Opiniojuris, 07.03.2022)
<http://opiniojuris.org/2022/03/07/creating-a-special-tribunal-for-aggression-against-ukraine-is-a-bad-idea>
(accessed: 13.02.2024).

1 Sayapin S, ‘Russian Discourse on International Criminal Law’ (2022) 20 Journal of International Criminal
Justice 828.

2 “EU takes first step to use Russia’s frozen assets for Ukraine’ (Reuters, 12.02.2024) <https://www.reuters.com/

markets/europe/eu-gives-details-its-measures-regarding-russian-central-bank-assets-2024-02-12>  (accessed:

13.02.2024).
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THREE PERSPECTIVES ON RESPONSIBILITY FOR RUSSIA’S WAR
AGAINST UKRAINE

ABsTRACT. The article offers three perspectives on responsibility for Russia’s war against Ukraine,
with an emphasis on state responsibility and individual criminal responsibility. First, an overview
of the legal proceedings between Ukraine and Russia at the International Court of Justice is offered.
Next, the role of the International Criminal Court in prosecuting individuals for alleged war crimes in
the context of Russia’s war against Ukraine is discussed. Finally, a brief perspective on the proposed
Special Tribunal for the Crime of Aggression against Ukraine is offered.

Keyworps: aggression; war crimes; International Court of Justice; International Criminal Court’
Special Tribunal regarding aggression of the Russian Federation against Ukraine.
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INDIVIDUAL CRIMINAL RESPONSIBILITY
OF THE RUSSIAN STATE REPRESENTATIVES FOR THEIR
WAR CRIMES AND CRIMES AGAINST HUMANITY IN UKRAINE

AsstrACT. The military invasion of Ukraine by the Russian Federation since February 2022 has
led to widespread international condemnation and close scrutiny. Among the various key aspects
of this phase of the conflict, one of the most pressing legal issues is the commission of war crimes
and crimes against humanity. These acts represent not only egregious violations of international
law but also pose significant threats to peace, security, and the sovereignty of Ukraine, a recognized
subject of international law. The need to address and delineate the legal responsibility of those guilty
of committing these violations is both urgent and critical. This scholarly article aims to analyze
the individual criminal responsibility of Russian state representatives for their involvement in war
crimes and crimes against humanity in Ukraine. By looking at specific cases and the framework of
international criminal law, the article seeks to propose realistic avenues for bringing perpetrators
to justice, thereby contributing to the broader discourse on accountability and the enforcement
of international legal standards. The research methodology adopted in this article is characterized
by a relevant analysis of international legal instruments, jurisprudence, and some international
cases. Through a brief examination of the criminal acts committed by Russian troops in Ukraine,
the article leverages both qualitative and quantitative data to categorize and assess the nature of these
crimes within the ambit of modern international criminal law. The article’s research elucidates the
categorization of war crimes and crimes against humanity as defined by international law, providing
their clear differentiation from one another. By systematically reviewing incidents since the military
invasion of Ukraine, the article qualifies multiple acts by Russian forces as war crimes and crimes
against humanity. Furthermore, the article provides a brief review of the individual criminal
responsibility for the commission of core crimes such as war crimes and crimes against humanity and
look at how it should apply to the Russian perpetrators. It concludes with a strong advocacy for the
expedited identification and utilization of an appropriate judicial mechanism to address the criminal
responsibility of Russian state representatives. It highlights the imperative need for swift action to
prevent further impunity and ensure justice for the victims of these heinous crimes. Additionally,
the article warns of the risks associated with delays in the judicial process, emphasizing the potential
for prolonged suffering and instability in the region. Ultimately, it calls for a concerted international
effort to uphold the principles of international law and human rights, thereby safeguarding the
sovereignty and dignity of Ukraine and its people.

KEYWORDS: crimes against humanity; crimes under international law; individual criminal
responsibility; International Criminal Court; international criminal law; Rome Statute; war crimes.
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The ongoing conflict in Ukraine, precipitated by the Russian Federation’s
full scale military invasion in February 2022, has not only redrawn geopolitical
lines but also highlighted the profound human costs of modern warfare. While
some may claim — and the author has himself heard such claims back in 2022,
that this war witnesses a return to the so-called “classical war” paradigm where
battles are waged with the employment of obsolete equipment such as, e. g, tanks,
and may thus be described as traditional international armed conflict, the reality
shows us that those claims are far from the truth. The extensive use of artificial
intelligence and autonomous weapons systems, the substantial damage caused by
the deployment of military drones, and application of some modern technologies
in the ways in which the military intelligence has been engaged by both sides as
well as an intense informational war accompanying the ongoing hostilities out
on the battlefield all demonstrate the complexities brought about by waging this
type of war and show us how difficult it may be sometimes to quickly identify the
exact information and gather proper evidence. However, what leaves no doubt is
the extent of destruction, ruin and victimization caused as a result of the actions of
the Russian Federation’s representatives against the sovereign nation of Ukraine.
The task of classifying and categorizing the violations of international law that
have so far occurred during the war remains clear and fully feasible, and this work
attempts to delineate some of the most notorious types of those breaches.

The present article endeavors to dissect the layered complexities of war crimes
and crimes against humanity committed during this conflict, offering legal
analysis within the framework of contemporary international law. By examining
the actions of Russian state representatives, it seeks to articulate the individual
criminal responsibilities and the broader implications for international legal
standards and humanitarian principles.

The nature of this armed conflict is first reviewed; it is a necessary step dictated
by the existing applicable legal framework and it informs the ensuing analysis of
alleged war crimes. International humanitarian law (IHL), with its bifurcation
between international armed conflicts and non-international armed conflicts,
provides the terminology and legal criteria for such classification. Through carrying
out the said legal analysis, I try to situate this war within the realm of international
armed conflicts, thereby triggering the application of specific provisions of the
Geneva Conventions and their Additional Protocols. This classification not only
underscores the gravity of the accusations but also delineates the obligations and
protections under the applicable law.

Thestructure of thearticleis deliberately designed to navigate the reader through
the intricate legal landscape, beginning with an introduction that sets the stage for
the importance of this research in today’s global environment. The subsequent
sections delve into the categorization of war crimes and crimes against humanity,
utilizing a methodological approach that engages in qualitative analyses. Through
the examination of documented / reported incidents and patterns of violence, the
article offers a comprehensive categorization of the alleged war crimes, framed by
the guiding principles of IHL, which is then followed by tackling the individual acts
of crimes against humanity and corresponding legal qualification of the actions of
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the Russian armed forces in Ukraine falling under this criminal category. This is
followed by a consideration of the notion of individual criminal responsibility and
of how it applies to the Russian perpetrators of the offences under review.

In its conclusion, the article does not merely recapitulate the findings but argues
for the urgency of international action. It highlights the need for a concerted effort
to identify and utilize the most effective judicial mechanisms to address these
crimes. The work warns of the consequences of inaction or delay, emphasizing the
risks to peace, security, and the rule of law. Ultimately, this scholarly endeavor
aims not only to contribute to the academic discourse — in Ukraine and beyond —
on war crimes, crimes against humanity and, in general, international criminal
justice but also to advocate for the principles of humanity and the protection of the
innocent in times of conflict. This work, through its structure, purposeful analysis,
and aimed conclusion(-s), aspires to hopefully serve as a useful contribution to
the ongoing efforts to understand and address the implications of the Ukrainian
armed conflict within the purview of international law. It seeks to underscore the
imperative of legal accountability and the role of the international community in
safeguarding human rights and human dignity against the backdrop of war.

War Crimes

The classification of the nature of the ongoing armed conflict in Ukraine
following the invasion by Russia in February 2022 is a preliminary step of high
importance before delving into the categorization and analysis of war crimes
committed within this context. Rules of international humanitarian law (IHL),
also known as the law of armed conflict or the law of war, mandate this initial
classification to apply the correct legal framework and principles. As is well-
known, IHL distinguishes between international armed conflicts (IAC), which
involve cross-border hostilities between States, and non-international armed
conflicts (NIAC), which are confined to the territory of a single State involving
governmental forces and non-state armed groups, or between such groups
themselves'. The distinction is crucial as it dictates the applicable legal regime,
including specific protections afforded to victims and the obligations imposed on
the parties to the conflict. Therefore, the importance of first qualifying the nature
of the armed conflict in Ukraine can be set to be established. It is the linchpin
for applying the correct legal framework, which in turn enables the systematic
categorization and proper analysis of alleged war crimes.

In the case of Ukraine, the conflict triggered by Russia’s invasion and use
of armed force clearly qualifies as an international armed conflict given that it
involves military engagements between the armed forces of two sovereign states.

! While distinguishing between IAC and NIAC (or, to use a technical term for the latter, “armed conflicts not
of an international character”) has become somewhat outdated due to the ever-increasing tendency to reduce
the difference between the two types and to converge the rules which apply to IAC and NIAC; however, it
still remains relevant for this particular armed conflict since the qualification of war crimes during IAC does
not raise any doubts or questions as to whether or not they can be committed in this type of conflict. See:
Atadjanov R, ‘War Crimes Committed During the Armed Conflict in Ukraine: What Should the ICC Focus
On?’ In: Sayapin S, Tsybulenko E (eds), The Use of Force against Ukraine and International Law (T.M.C. Asser

Press 2018) 388. DOI: https://doi.org/10.1007/978-94-6265-222-4_18.
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This classification has significant implications for the application of IHL, including
the Geneva Conventions of 1949 and their Additional Protocols?, which are
cornerstone instruments of IHL that regulate the conduct of hostilities and aim
to limit the effects of armed conflict for humanitarian reasons. Under these legal
frameworks, individuals protected include wounded and sick soldiers, prisoners
of war, and civilians, with specific rules governing their treatment. If we look
at the relevant treaty law and compare it to the facts, it becomes clear that THL
rules governing the IAC situation fully apply to this war, be it during and since
2014, and after the military invasion in 2022. The governing law here would be
the Geneva Conventions of 1949 on the Protection of Victims of War and the
Additional Protocol I of 1977 which deal with IAC. Both Ukraine and the Russian
Federation are State Parties to all four Conventions and the Protocol L.

The qualification of the conflict as an IAC activates a broad spectrum of legal
obligations for both parties and provides the basis for identifying and categorizing
war crimes. As to more specifically applicable legal sources, since both Russia and
Ukraine are states, the armed conflict between them is governed by IHL of IAC,
foreseen in particular in the four Geneva Conventions and Additional Protocol
I to which they are both state parties, as well as the large body of customary
international law rules applicable to such conflicts®.

As for the relevance of the Rome Statute of the International Criminal Court,
on 2 March 2022 the Prosecutor of the International Criminal Court opened
an investigation into the Situation in Ukraine on the basis of the collective state
referrals from 43 States Parties — a unique referring precedent on its own* The
scope of the investigated situation encompasses any past and present allegations
of war crimes, crimes against humanity or genocide committed on any part of
the territory of Ukraine by any person from 21 November 2013 onwards’. While
neither Ukraine nor Russia have ratified the Rome Statute of the ICC® Ukraine

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field, Aug. 12, 1949, 75 United Nations Treaties Series (U.N.T.S.) 31-83 (Geneva Convention I); Geneva
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of the
Armed Forces at Sea, Aug. 12, 1949, 75 U.N.T.S. 85-133 (Geneva Convention II); Geneva Convention Relative
to the Treatment of Prisoners of War, Aug. 12, 1949, 75 U.N.T.S. 135-285 (Geneva Convention III); Geneva
Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 75 U.N.T.S. 287-417;
(Geneva Convention IV); Protocol I Additional to the Geneva Conventions of 12 Aug. 1949 and Relating to
the Protection of Victims of International Armed Conflicts, Dec. 12, 1977, 1125 U.N.T.S. 3-434, reprinted in
16 International Legal Materials (I.L.M.) 1391 (1977); Protocol II Additional to the Geneva Conventions of
12 Aug. 1949 and Relating to the Protection of Victims of Non-International Armed Conflicts, Dec. 12, 1977,
1125 U.N.T.S. 609-99.

* Organization for Security and Cooperation in Europe (OSCE), “Report on Violations of International
Humanitarian Law and Human Rights Law, War Crimes and Crimes against Humanity Committed in Ukraine
since 24 February 2022”, by Wolfgang Benedek, Veronika Bilkova and Marco Sassoli, published 13 April 2022,
at 5.

* Atadjanov R, ‘Holding the Aggressor Accountable’ [2022] 25 (2) Journal of International Peacekeeping 178-86.

DOI: https://doi.org/10.1163/18754112-25020006.

International Criminal Court, Situation in Ukraine (ICC-01/22), available at https://www.icc-cpi.int/ukraine.

Notably, warrants of arrest have been issued for several individuals, including the Russian President Vladimir

Putin, for crimes like the unlawful deportation of children and directing attacks at civilian objects.

¢ For the author’s arguments regarding the advantages for Ukraine flowing out from ratifying the Rome

Statute of the ICC, see: Rustam Atadjanov, ‘Jlo mmranus momo parudikarii YkpaiHoio Pumckoro cra-

Tyry / K Bompocy o parudukanmm Yxpauuoit Pum. craryra’ (Youtube) <https://www.youtube.com/

watch?v=UyTB7PiGQwQ&t=201s> (accessed: 26.02.2024).
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has lodged two declarations to the effect of accepting the Court’s jurisdiction over
alleged crimes under the Rome Statute occurring on Ukraine’s territory, pursuant
to article 12(3) of the Rome Statute. Subsequently, the Ukrainian Parliament, i.e.,
Verkhovna Rada adopted the Law “On Amendments to the Criminal Procedure
Code of Ukraine and Other Legislative Acts of Ukraine Concerning Cooperation
with the International Criminal Court” (Ne 7304), which regulates Ukraine’s
cooperation with the International Criminal Court’. These legal declarations
necessitate a look into the applicable provision of the Rome Statute when carrying
out research into core crimes such as was crimes and crimes against humanity.

Before moving on, it makes sense to provide a proper definition of war crimes.
In order to avoid the confusion which sometimes happens in defining this type
of crimes against international law (for example, labelling ALL violations of THL
as war crimes even if those violations are not criminal and do not entail criminal
responsibility), the following short and more narrow definition seems best fitting
the concept in accordance with modern ICL: ‘war crimes are serious violations of
rules of IHL which create direct criminal responsibility under international law’®.
This definition allows one to see the existing link between IHL and international
criminal law (ICL). Furthermore, the alleged conduct would fall under the above
definition only if it is functionally connected to the armed conflict and took place
in its context’.

These encompass a wide range of offenses, including but not limited to,
targeting civilians, attacking undefended places without military necessity,
taking hostages, and employing prohibited weapons. The obligation to prosecute
individuals responsible for war crimes is a fundamental rule of IHL, aimed at
ensuring accountability and preventing impunity. In the context of the armed
conflict in Ukraine, identifying specific acts committed by Russian forces as war
crimes requires an informed analysis of the conduct against the backdrop of THL
provisions applicable in international armed conflicts. This necessitates a careful
examination of the intent, target, method, and impact of military operations
to ascertain whether they constitute violations of IHL and, consequently, war
crimes. That is a job for the future judicial bodies mandated to examine the alleged
international crimes, or core crimes, of the aggressor state and its representatives,
in order to properly mete out the fair and fully deserved legal punishment.

Due to the increasing convergence between the rules of IAC and NIAC in
international law, it makes sense to classify war crimes based not on the principal
two-type conflict distinction but rather on the crimes’ substance, attacked

7 JlaBpeniok C, ‘BepxoBna Paja BperyioBaa mopsfoK CriiBpo6iTHUIITBA 3 MKHAPOIHIM KPUMIHAIBHUM CY-
nom’ (Tonoc Ykpainu, 05.05.2022) <http://www.golos.com.ua/article/359581> (nara sBepHeHHs: 26.02.2024).

8 Werle G, Jessberger F, Principles of International Criminal Law (3rd edition, Oxford University Press 2014)
391-2, para 1029; Atadjanov (n 1) 395. International Criminal Court (ICC) in its work is applying a long
and complicated definition established in the Rome Statute’s Article 8 which names as war crimes the grave
breaches of the 1949 Geneva Conventions and other serious violations of the laws and customs applicable in
IAC as well as serious violations of the laws and customs applicable in NIAC, with the ensuing detailed list of
individual acts constituting the crimes. Rome Statute of the International Criminal Court, 17 July 1998, 2187
U.N.T.S. 90, Article 8.

° Atadjanov (n 1) 395-6.
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object and nature'. Accordingly, they can be divided into five main categories:
1) war crimes against persons; 2) war crimes against property and other rights;
3 employing prohibited methods of warfare; 4) use of prohibited means of
warfare, and 5) war crimes against humanitarian operations''. The first two
groups of crimes constitute the so-called “Law of Geneva” while the third and
fourth belong to the “Law of the Hague”. Based on the available materials and
research as well as on the allegations and investigations conducted by international
bodies and organizations, it appears that all five categories of war crimes have been
implicated in the actions taken by Russian forces in Ukraine since the invasion
began in February 2022'2. This sobering conclusion inevitably forms up after one
looks into existing wide range of informative sources and evidence of the alleged
crimes”.

More specifically, what would those crimes be? The following is the listing of
the individual acts that, in the opinion of this author but also in accordance with
modern applicable international law and to the best of his knowledge, legally
qualify as war crimes under relevant legal sources:

1. War Crimes against Persons: Allegations in this category of crimes include
torture, rape, and the execution of civilians and prisoners of war. Reports detail
systematic torture in various types of detention facilities and horrific acts of sexual
violence, alongside other forms of violence'.

Killing: this act constitutes a grave breach of all four 1949 Geneva Conventions
(“willful killing”). Article 8(2)(a)(i) of the Rome Statute establishes a criminal
responsibility for the commission of this breach'. As criminal lawyers and THL
experts know, the crime’s material elements require killing a person who is under
the protection of the Geneva Conventions or causing his/her death'®. Typical
examples would include, among others, killing of prisoners of war (PoWs) or
interned civilians without a prior fair trial or mistreatment of PoWs which led
to their death". In case of Ukraine, multiple reports confirm the carrying out

1

" Atadjanov (n 1) 395.
' Ibid.
12 For the legal scholarly analysis of war crimes committed by the Russian federation representatives before the
invasion and after the start of the overall war in 2014, see Ibid., passim.
One highly useful and comprehensive online source of analytical information in English and other languages
is the following Padlet collection of publicist / scholarly articles and pieces: Quenivet N, ‘Opinions of (Legal)
Scholars on the Conflict in Ukraine’ (Padlet) <https://padlet.com/noellequenivet/opinions-of-legal-scholars-
on-the-conflict-in-ukraine-6nitzzw3ilttgpt5> (accessed: 26.02.2024) see section “War Crimes”.
For some of the relevant sources, see, e. g.: OSCE Report (n 3) 9-16; Human Rights Council, ‘Report of the
Independent International Commission of Inquiry on Ukraine’, published 15 March 2023; Ukraine: Russian
Forces Fired on Civilian Vehicles. Civilians Killed Trying to Flee, Approaching Checkpoints (Human Rights
Watch, 02.05.2022) <https://www.hrw.org/news/2022/05/02/ukraine-russian-forces-fired-civilian-vehicles>
(accessed: 26.02.2024); O’Brien M, Quenivet N, ‘Sexual and Gender-Based Violence against Women in the
Russia-Ukraine Conflict’ (08.062022, EJIL:Talk! Blog of the European Journal of International Law) <https://
www.ejiltalk.org/sexual-and-gender-based-violence-against-women-in-the-russia-ukraine-conflict> (accessed:
26.02.2024). The reports and news pieces cover multiple situations in different regions and cities of Ukraine
such as Kyiv, Chernihiv, Kharkiv, Bucha, Sumy and many more.
Geneva Convention I, Article 50; Geneva Convention II, Article 51; Geneva Convention III, Article 130; Geneva
Convention IV, Article 147.
ICC Elements of Crimes, reproduced from the Official Records of the Assembly of States Parties to the Rome
Statute of the International Criminal Court, 1st session, New York, 3—10 September 2002 (UN publication,
Sales No. E.03.V.2 and corrigendum), part IL.B. Article 8(2)(a)(i) of the Rome Statute, num. 1.
17 Werle, Jessberger (n 8) 432, para 1140, cited in Atadjanov (n 1) 396.
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of willful killings, summary executions, attacks on the civilians on the move all
clearly amount to war crimes's.

Acts of mistreatment: the offences of mistreatment constituting war crimes
include several groups of acts such as torture, willfully causing great suffering or
serious injury to health, inhuman or cruel treatment; mutilation, and performing
biological, medical or scientific experiments'. For the context of war in Ukraine
be it since 2014 or 2022, three of these five groups appear to be relevant: torture,
willfully causing great suffering or serious injury to body or health, and inhuman
or cruel treatment. All three constitute grave breaches of the four Geneva
Conventions of 1949%. The Rome Statute proscribes torture as well as inhuman
treatment in its Article 8(2)(a)(ii). Available reporting information clearly and
unambiguously indicate / formulate the directly applicable terminology here, i. e.,
“torture and inhuman treatment”, “torture and ill-treatment”. For example, the
HRC’s Commission Report states the following:

The Commission has found a widespread pattern of torture and inhuman treatment
committed by Russian authorities against people they detained in Chernihiv, Donetsk,
Kharkiv, Kherson, Kyiv, Sumy, and Zaporizhzhia regions, in Ukraine, and in the Russian
Federation. Torture has been prevalent against certain categories of people. Most victims
were men; both civilians and prisoners of war were tortured?'.

Unlawful confinement or transfer: these types of acts are grave breaches under
Geneva Convention IV’s Article 147. According to the International Criminal
Tribunal for the Former Yugoslavia, or ICTY, under no circumstance a civilian
may be interned (confined, detained) solely because of his/her political opinion,
nationality or gender®. The relevant provision in the Rome Statute for both acts
is its Article 8(2)(a)(vii). Judging by the available report information, a pattern of
widespread unlawful confinement in areas controlled by Russian armed forces,
targeting broad categories of persons, has been established®. Victims were men
and women of all ages and children. Detention facilities where Russian authorities
detained large numbers of people for long periods of time in Chernihiv, Donetsk,
Kharkiv, Kherson, Kyiv and Zaporizhzhia regions, in Ukraine, and in the Russian
Federation, were identified*. Similarly, situations in which Russian armed forces
transferred detainees within Ukraine or deported them to the Russian Federation,
have been revealed. Victims were both men and women. In the Russian Federation,
some of the detainees were confined in pre-trial facilities in Kursk and Bryansk
regions. A large number of Ukrainians were detained there®.

=

Human Rights Council Report (n 14) 8-9; see in general: Quenivet (n 13).
Atadjanov (n 1) 397.
Geneva Convention I, Article 50; Geneva Convention II, Article 51; Geneva Convention III, Article 130; Geneva
Convention IV, Article 147.
Human Rights Council Report (n 14) 11-2.
Prosecutor v. Mucic¢ et al., Trial Chamber, Judgement, Case No. IT-96-21-T, 16 November 1998, paras 567, 577.
Human Rights Council Report (n 14) 9.
Ibid.
> 1bid 10.
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2. War Crimes against Property and Other Rights: This category encompasses
the deliberate targeting and destruction of civilian infrastructure, such as hospitals
and the energy grid, indicate war crimes against property*. Additionally, the
forced deportation of children” and the destruction of cultural heritage sites in
Ukraine fall under violations of rights protected in wartime®.

Offenses of destruction: Hospitals, medical units and transport can be objects
of these types of acts to qualify as grave breaches. If military attacks are directed
against targets such as hospitals, which are protected under IHL as such regardless
of the presence of an occupation, they are objects for this purpose and such attacks
would qualify as war crimes®. These are, using the IHL specific terminology, the
specially protected objects. Article 8(2)(a)(iv) of the Rome Statute criminalizes
extensive destruction of property not justified by military necessity and carried
out unlawfully and wantonly. Available reports directly indicate towards a
repeated occurrence of attacks against medical objects such as, for example, air
strikes on hospitals in the cities of Izium, Mariupol, Ovruch, Volnovakha, and
Vuhledar in 2022%.

Offences of expropriation: Other objects that fall under this category are nuclear
power stations; these are called “installation containing dangerous forces” and they
constitutes objects that are specially protected by IHL. Expropriation offenses in
the law of war crimes are limited to specific objects that are especially endangered
and in need of protection. Article 8(2)(a)(iv) of the ICC Statute, applicable only to
international armed conflict, is based on the grave breaches provisions of Geneva
Conventions I, IT and IV3'. While there was no destruction element of the attacks
by the Russians on nuclear plants such as former Chernobyl nuclear power station
and functioning nuclear powers stations situated in Zaporozhskaya region, these
acts satisfy the requirements of offences of expropriation; their acts endangered
the nuclear safety and security while also accompanying those acts with alleged
threats to commit military attacks and destroy the plants®>. While some reports
are hesitant to call these acts “grave breaches of IHL” or “war crimes”, this author
thinks otherwise. There appear to be enough evidence to qualify the expropriation
and seizure of these nuclear objects by the Russians because the risks and dangers
associated with those attacks were rather high for the population of the area as
well as for the environment.

Goodman J, Devlin K, Korenyuk M, Cheetham J, Tauschinski J, ‘Chernihiv: Are these Russia’s weapons of
war? (BBC News, 10.04.2022) <https://www.bbc.com/news/world-europe-61036880> (accessed: 26.02.2024);
Ukraine: Russian Forces Fired on Civilian Vehicles. Civilians Killed Trying to Flee, Approaching Checkpoints
(n 14).

The deportation of children by Russians will be dealt with in the next section that analyses crimes against
humanity.

Human Rights Council Report (n 14) 14-5. .

See also: Werle, Jessberger (n 8), para 1159, citing ICTY cases such as Prosecutor v. Kordi¢ and Cerkez, ICTY
(Trial Chamber), judgment of 26 February 2001, paras. 335 et seq.; Prosecutor v. Naletili¢ and Martinovic,
ICTY (Trial Chamber), judgment of 31 March 2003, para. 575; Prosecutor v. Brdanin, ICTY (Trial Chamber),
judgment of 1 September 2004, para. 586.

OSCE Report (n 3) 36-7.

Werle, Jessberger (n 8) para 1149.

OSCE Report (n 3) 37-8.
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3. Employing Prohibited Methods of Warfare: Indiscriminate attacks on densely
populated areas, are clear violations of IHL, representing prohibited methods of
warfare. Such actions disregard the key principles of distinction and proportionality
that represent some of fundamental tenets of the law of armed conflict®.

Attacks against the civilian population and civilian objects: As a careful reader
might have already noticed, this category repeatedly involves Russians’ conduct
since the start of the notorious invasion. The offence of attacking the civilians is
dealt with in Rome Statute’s Article 8(2)(b)(i) for IAC. This provision is based on
the Additional Protocol I of 1977 to the Geneva Conventions (Article 51(2) of the
Protocol)*. There is serious evidence of the multitude of attacks against civilians
which violate THL and must entail individual criminal liability under ICL. One
prominent example would be a pattern of attacks against civilians on the move
in Kharkiv, Kyiv, and Sumy regions when they were under Russian armed forces’
control; the pattern was found by the HRC Inquiry Commission. It documented
18 such cases in February and March 2022, in which 14 men, eight women, one
girl and three boys were killed, and six other civilians were injured®. In most of
these instances, the Commission found enough evidence to conclude that Russian
armed forces were responsible for these attacks®. The Commission concluded
that Russian armed forces have committed or are likely to have committed
indiscriminate attacks against civilians and civilian objects”.

4. Use of Prohibited Means of Warfare: The employment of weapons that
cause unnecessary suffering or fail to distinguish between combatants and non-
combatants, such as, e.g., cluster munitions and incendiary weapons, are prohibited
means of warfare. These actions have been documented in the reports of attacks
against civilian areas and infrastructure®.

Use of weapons which are by nature indiscriminate: Article 8(2)(b)(xx)
of the ICC Statute criminalizes the use of means of warfare of a nature to
cause superfluous injury or unnecessary suffering or which are inherently
indiscriminate. Weapons that are by nature indiscriminate are those that cannot
be directed at a military objective or whose effects cannot be limited as required
by international humanitarian law; the prohibition of such weapons is also

See the discussion in: Werle, Jessberger (n 8) starting at para. 1167.
While there is a similar provision in the Protocol II, I am purposefully avoiding dealing with this treaty since
the article here involves the discussion of TAC that is covered and regulated by the Protocol I.
Human Rights Council Report (n 14) 9.
¢ Ibid.
Ibid. For further confirmation and more details see: OSCE Report (n 3) 34. While the Russian forces are known
to have committed attacks of similar nature against Ukrainian civilian targets well before the invasion phase
of the war: see, for example, the reporting sources cited in: Atadjanov (n 1) 401-2, now those attacks on their
side have become much more intense and more widespread correspondingly ending in much higher numbers
of casualties and victims.
See, for example: Tondo L, Koshiw I, ‘Ukraine destruction: how the Guardian documented Russia’s use of
illegal weapons’ (The Guardian, 24.05.2022) <https://www.theguardian.com/world/2022/may/24/ukraine-
destruction-how-the-guardian-documented-russia-use-of-weapons> (accessed: 26.02.2024); Human Rights
Monitoring Mission in Ukraine. Update on the Human Rights Situation in Ukraine, reporting period:
24 February — 26 March 2022 <www.ohchr.org/sites/default/files/2022-03/HRMMU_Update_2022-03-26_
EN.pdf> (accessed: 26.02.2024); Cluster Munition Monitor 2022 (ICBL-CMC, August 2022) <https://www.
the-monitor.org/en-gb/reports/2022/cluster-munition-monitor-2022.aspx> (accessed: 26.02.2024).
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supported by the general prohibition of indiscriminate attacks®. There is a solid
confirming information indicating towards a heavy use of particular types of
such indiscriminate weapons as cluster munitions and incendiary weapons by the
Russian forces in Ukraine. At a treaty law level, the use of cluster munitions are
dealt with in the Convention on Cluster Munitions, or CCM, that prohibits all
use, transfer, production, and stockpiling of cluster munitions*. Whilst neither
the Russian Federation nor Ukraine ratified the CCM, due to their wider area
effects the use of cluster munitions in populated areas is incompatible with the
IHL principles governing the conduct of hostilities that is binding on the parties
to the conflict; furthermore, due to the large number of sub-munitions that fail to
explode immediately, exposing civilians to risks for years afterwards, their use even
outside of populated areas raises significant concerns of disproportionate and long-
term indiscriminate effects*'. Moreover, cluster munitions have been cited in state
practice as being indiscriminate in certain or all contexts according to the ICRC*.
They are prohibited under customary IHL as well, and so the Russian Federation
is bound by it. Hence, the use of cluster bombs by the Russian Federation against
Ukraine violates international law. There is plenty of confirming information on
the Russians’ extensive use of cluster munitions as well as incendiary weapons®.

5. War Crimes against Humanitarian Operations: Article 8(2)(b)(iii) of the ICC
Statute covers “intentionally directing attacks against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long as they are
entitled to the protection given to civilians or civilian objects under the international
law of armed conflict”. This offense largely overlaps with criminal attacks on
civilians and civilian objects and with war crimes against persons*. It has been
reported that in many cases, even when an agreement on the use of humanitarian
corridors existed, humanitarian convoys have been either attacked or obliged by
acts of violence within the corridor to withdraw for security reasons®. This author
completely agrees with the OSCE Report’s conclusion claiming it unlikely that
Ukraine hinders the provision of humanitarian assistance to its own population;
this would be against simple logic*. On the other hand, there is apparently credible
information confirming that Russian forces carried out deliberate attacks against
humanitarian operations®.

¥ Henckaerts J-M, Doswald-Beck L, Customary International Humanitarian Law (Cambridge University Press
2005) 244.

% Convention on Cluster Munitions, 30 May 2008, 2688 U.N.T.S. 39.

' Human Rights Monitoring Mission in Ukraine (n 38) 3.

2 Henckaerts, Doswald-Beck (n 39) 249-50.

# See: OSCE Report (n 3) 41-3 citing multiple sources of such use of indiscriminate weapons including the
Human Rights Watch reports; Human Rights Council Report (n 14) 6; Human Rights Monitoring Mission in
Ukraine (n 38) 3.

“ Werle, Jessberger (n 8) para 1296.

> OSCE Report (n 3) 16-7.

* Ibid 17.

7 See: ‘Ukraine: Humanitarian Catastrophe in Izium. The Plight of Civilians under Bombardment and Siege-like
Conditions’ (Amnesty International, 22.03.2022) <https://www.amnesty.org/en/wp-content/uploads/2022/03/
EURS5053822022ENGLISH.pdf> (accessed: 26.02.2024); Ukrainian evacuation train was hit by debris during
a Russian shelling (13.03.2022) (Ukrainefrontlines) <https://ukrainefrontlines.com/news/conflict-zone/
ukrainian-evacuation-train-was-hit-by-debris-during-a-russian-shelling> (accessed: 26.02.2024); Russian
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The conclusion that all five main categories of war crimes considered above
have been committed in Ukraine by the Russians is significant, not merely for
the purposes of academic discourse but for the practical pursuit of justice and
accountability in international law. It underscores the comprehensive nature of
violations committed by the perpetrators, from direct harm to individuals to the
broader impacts on property, heritage, and the conduct of warfare. Furthermore,
this more or less detailed categorization may form a good foundation for
prosecutorial efforts, be it on the side of the ICC or domestically, enabling
a systematic approach to indictments and trials, thereby ensuring that the full
spectrum of war crimes is eventually addressed, reflecting the multifaceted
humanitarian harm inflicted upon Ukraine.

Crimes against Humanity

Unlike the existing research on war crimes, there appears to be much less
analysis with respect to crimes against humanity committed by the Russian
perpetrators in Ukraine. This is all the more so surprising given the fact that the
damage and devastation resulting from the commission of these massive crimes
very often equals if not surpasses the humanitarian consequences stemming from
the perpetration of war crimes*. The importance of categorizing certain acts by
Russian representatives in Ukraine as crimes against humanity, beyond their
initial framing as human rights violations, lies in the gravity and international
recognition these classifications carry. Crimes against humanity, unlike isolated
human rights abuses, denote widespread or systematic attacks against civilians,
recognized under international law for their severity and the imperativeness of
global accountability. Such classification not only elevates the legal scrutiny of
these actions but also underscores the necessity for an international response.
By explicitly labeling these actions as crimes against humanity, the international
community acknowledges the systematic or policy-driven nature of the atrocities,
which goes beyond sporadic human rights violations to encompass a broader
strategy of oppression or aggression.

This reclassification can — hopefully — catalyze or activate more concerted
international legal actions, drawing upon mechanisms designed to address
the most serious crimes impacting the international community as a whole. It
highlights the need for more robust prosecutorial efforts within international
jurisdictions, like the International Criminal Court. Furthermore, it raises the
stakes for legal accountability, emphasizing not just the responsibility of direct
perpetrators but also those in command or leadership positions who may

forces attack refugee evacuation train in Ukraine ( The Daily Observer, 13.03.2022) <https://www.observerbd.
com/news.php?id=357131> (accessed: 26.02.2024); ‘Ukraine says seven killed, including a child, after Russia
fired at evacuation convoy’ (Reuters, 12.03.2022) <https://www.reuters.com/world/europe/ukraine-seven-
civilians-dead-after-russia-fired-evacuation-convoy-2022-03-12> (accessed: 26.02.2024).

Some minimal research already carried out on this topic in general does exist: see, for example: OpzoB 1O, ‘310-
IUHU IIPOTH JIOISIHOCTI B KOHTEKCT] 36pOitHOro KOHGIIKTY B YKpaiHi: BUSHAYEHHS, IIPOOIeMH PO3MEXKyBaH-
HS 13 CyMDKHIME CKJIafamu 3104nHiB’ [2023] 88 (1) Ipaso i 6e3neka 99-112. DOT: 10.32631/pb.2023.1.09;
Timodeesa JI, ‘TIporupaist 3m09iHaM IpOTH JTOASHOCTI B 21 cropivui’ [2022] 1 (19) ScienceRise: Juridical

Science 30-6.
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have ordered, facilitated, or failed to prevent such crimes. That becomes quite
relevant when the discussion moves towards the applicability of the principle
of individual criminal responsibility to the perpetrators of mass crimes. What
follows is a brief description of crimes against humanity as a legal concept, with
an ensuing short review of certain important aspects of this category of crimes,
which is then followed by qualification of acts committed by the Russian forces
in Ukraine since February 2022 as crimes against humanity; the qualification
is carried out based on the list of individual acts figuring in the contemporary
definition of crimes against humanity in the Rome Statute, i. e., in accordance
with the modern logic of listing the acts constituting those crimes in the existing
applicable treaty law.

Crimes against humanity, along with genocide, war crimes and the crime of
aggression, constitute the so-called core crimes or crimes under international law
as understood in contemporary international criminal law. They are mass crimes
against civilian population®. These crimes are not necessarily directed against a
concrete group of people but against a civilian population as a whole and hence they
constitute a wider category of crimes than genocide®. The prohibited individual
acts amounting to crimes against humanity include not only such extreme criminal
actsas murder and extermination but also other serious forms: enslavement by way
of forced labor, expulsion of people from their native places, torture of political
opponents, mass raping of defenseless women, enforced disappearance and so
on’!. Further important elements to be noted here would be that crimes against
humanity may include acts committed against the perpetrator’s own citizens and
that unlike war crimes these crimes may be committed during both peacetime
and war time. One thing is for sure: crimes against humanity represent massive
violations of human rights and human rights law, and similarly to international
human rights law (IHRL) the law of crimes against humanity can apply both
during peace and during armed conflict.

The modern treaty definition of crimes against humanity is found in Article 7
of the Rome Statute and it goes as follows:

<...> For the purpose of this Statute, “crime against humanity” means any of the following
acts when committed as part of a widespread or systematic attack directed against any
civilian population, with knowledge of the attack:

(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental
rules of international law;

(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization,
or any other form of sexual violence of comparable gravity;

¥ Werle, Jessberger (n 8) para 779.

% Tbid.

5 Ibid; see also: Atadjanov R, ‘Crimes Against Humanity’ in Sayapin S, Atadjanov R, Kadam U, Kemp G,
Zambrana-Tévar N, Quénivet N (eds), International Conflict and Security Law (T.M.C. Asser Press 2022) 1032.
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(h) Persecution against any identifiable group or collectivity on political, racial, national,
ethnic, cultural, religious, gender as defined in para 3, or other grounds that are universally
recognized as impermissible under international law, in connection with any act referred to
in this paragraph or any crime within the jurisdiction of the Court;

(i) Enforced disappearance of persons;

(j) The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing great suffering, or
serious injury to body or to mental or physical health <...>.

Furthermore, in its paragraphs 2 and 3 the article contains clarifications for
different terms and elements of the crimes, and for the individual underlying
acts constituting these crimes (“attack directed against any civilian population”,
“extermination”, “enslavement”, “deportation”, “torture”, and so on)>.
The article is important because it is so far the only definition agreed upon and
adopted by a relevant number of States; moreover, when States take measures
to implement ICL in their domestic legislations dealing with crimes against
humanity (even if those are not so numerous yet) they often look to Article 7 for
guidance; it therefore already carries a significant authority®. For these reason,
it will be utmostly relevant if Ukraine ever decides to accede to the Statute in
the future.

According to the meaning of Article 7(1) of the Rome Statute, crimes against
humanity include only those crimes which are defined as “committed as part of
a widespread or systematic attack directed against any civilian population”. This
contextual element represents a necessary requirement in order for a crime to be
qualified as a crime against humanity. It is the so-called chapeau element of the
crime; it is what makes the crime truly international by distinguishing it from
domestic crimes such as murder, torture, rape, enslavement and so on. Hence it
may be called an international element of the crime>.

As for the object of the crime, the definition’s phrase “civilian population”
encompasses any group of people linked by shared characteristics that in turn make
it the target of an attack; the nationality or affiliation of the victims is irrelevant™®.
Hence, crimes against humanity are directed against a civilian population as
such, not merely at an individual. In contrast to IHL, it is not significant to the
protected status of civilians whether they are under the control of their own side
or the opposing side. Therefore, present or former members of one’s own armed
forces, in particular, who are not protected by international humanitarian law can
become direct objects of a crime against humanity®’.

Regarding another important contextual element of the modern definition, i. e.,
“widespread or systematic attack”, it was accepted and included as a convenient
formulation suitable for the contextual threshold of crimes against humanity which
%2 Rome Statute (n 8) Article 7(1).

* Rome Statute (n 8) Article 7(2) and 7(3); see also: Atadjanov (n 51) 1038.

* Atadjanov (n 51) 1039. Currently, there is no one universal treaty dealing entirely with crimes against
humanity, so the Rome Statute remains the only global treaty instrument containing the modern definition of
these international crimes.

* Ibid 1042; Ambos K, Treatise on International Criminal Law, Vol. Il (Oxford University Press 2014) 55.

% Atadjanov (n 51) 1049.
7 Ibid; Werle, Jessberger (n 8) para 779.
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would contribute to the clarity and consistency of the law?®. The first element of the
trio “widespread or systematic attack”, the criterion of “widespread” represents a
quantitative element: the relevant sources, authorities and case-law indicate that
in order to decide that the nature of the attack was “widespread” its (large) scale
and the number of its victims must be taken into account®. The second element,
the criterion of “systematic” constitutes a qualitative one. It denotes the organized
nature of the acts of violence which are committed, and therefore it serves to make
sure that isolated acts are not punishable (as crimes against humanity)®. The third
element, the “attack”, is defined in the Statute as ‘a course of conduct involving
the multiple commission of acts referred to in paragraph 1 <...>, pursuant to or in
furtherance of a state or organizational policy™'. This element describes a course
of conduct involving the commission of acts of violence. The term “attack” is not
used in the same sense as in the war crimes law; it does not necessarily have to
involve the use of armed force. In other words, a military attack is not necessary
which is explicitly stated in the Elements of Crimes. The attack may include any
mistreatment of civilian population®.

As it flows out of the modern treaty definition, there are eleven individual
prohibited acts of crimes against humanity including the “other inhumane
acts”. The individual underlying acts do not need to be carried out against a
big number of victims, in order to constitute a crime against humanity (with
the exception of extermination). A single act directed against a limited number
of victims, or even against a single victim, may constitute a crime against
humanity, but on condition that it forms part of a widespread or systematic
attack®. Out of the total of eleven, the research shows that there are at least six
individual acts listed in the definition of crime against humanity which appear
to be firmly demonstrated to have been committed against Ukrainian civilians
by the Russian troops since February 2022.

1. Murder: The individual act of murder is established in Article 7(1)(a) of the
Rome Statute of the ICC. The crime’s material element requires the perpetrator
to have caused the death of another person through his or her conduct; as for
the requisite mental element, it is present if the perpetrator is aware of the
substantial likelihood that his or her actions will result in the death of the victim®.
Accordingly, deprivation of the right to life in the form of murder of civilians,
when committed as part of a widespread or systematic attack directed against any
civilian population with the knowledge of this attack, amounts to a crime against
humanity®. In the context of the Russian-Ukrainian War, large overall number
of persons killed in the conflict including among civilians have been reported.
The OSCE has reported on numerous instances of killings of civilians by the

* Atadjanov (n 51) 1047.

For a detailed listing of those sources see Ibid.
© Tbid 1049.

¢ Rome Statute (n 8) Article 7(2)(a).

2 Atadjanov (n 51) 1049.

 Ibid 1055; Werle, Jessberger (n 8) para 882.

¢ Atadjanov (n 51) 1055.

% OSCE Report (n 3) 55.
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Russian forces that reveal features of extrajudicial killings®. One direct quotation
from the report must be provided here:

Moreover, on 1 April 2022, the first reports about a very large number of civilians
murdered in the village of Bucha in the Kyiv region, started to appear on the media. The
Russian forces allegedly killed all local men aged 16-60 on their retreat from the village.
If confirmed, this incident would amount not only to a violation of the right to life in
the form of massive extrajudicial killing but would also, undoubtedly, constitute a crime
against humanity®’.

2. Extermination: In accordance with Article 7(2)(b) of the Rome Statute,
“extermination” includes the intentional infliction of conditions of life, inter
alia the deprivation of access to food and medicine calculated to bring about the
destruction of part of a population. This crime essentially consists in the creation
of deadly living conditions amounting to widespread killings, and it targets groups
of persons®. While there is no information clearly showing that in the conflict
in Ukraine, the starvation of the civilian population was be used as a deliberate
strategy, it must be nevertheless noted that a massive destruction of objects
necessary for the survival of civilian population or a protracted siege of a town/
city accompanied by the refusal to allow for the evacuation of civilian population
through safe humanitarian corridors and to provide for or make possible safe
delivery of humanitarian assistance to this population, may serve as indications
that such a strategy has been resorted to®. Accordingly, in such an indirect way
these acts on the side of the Russian Federation representatives may amount to
a violation of the right to food and water and a crime against humanity under
Article 7(1)(b) of the Rome Statute”.

3. Deportation or Forcible Transfer of Population: Article 7(2)(d) of the ICC
Statute defines deportation and forcible transfer of population as the “forced
displacement of the persons concerned by expulsion or other coercive acts
from the area in which they are lawfully present, without grounds permitted
under international law”. Generally, “deportation” is regarded as referring
to displacement across a border while “forcible transfer” refers to internal
displacement”. In both cases—in deportation and in forcible transfer, the material
element requires the physical transfer of persons from one territory to another
(forced displacement); at that, the transfer of even one single person from a

territory can be sufficient’?. The reported instances of massive displacement §
of Ukrainian civilians to the areas under the effective control of Russia or, [§
even, the territory of Russia, affect the enjoyment of the right to freedom of |2
=

5 Tbid 55-6. o]
7 Ibid 56; see also: Ganezer D, ‘Russian Army Executes Hundreds of Civilian Men in Bucha, Other Kyiv Suburbs. |~
Bodies Litter the Streets with Hands Tied behind Backs’ (Santa Monica Observer, 03.04.2022) <https://www. |5
smobserved.com/story/2022/04/01/news/russian-army-shot-all-men-aged-16-to-60-in-bucha-7000-civilians- |3
killed-if-true-biggest-warcrime-of-the-war/6642.html> (accessed: 26.02.2024). -

% Ambos (n 55) 84. z
% OSCE Report (n 3) 74. o
70 Tbid. -~
7' Atadjanov (n 51) 1057. 3
72 Ibid 1058. o
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movement and may constitute a crime against humanity (Article 7(1)(d) of
the Rome Statute)”. OSCE claimed it has received numerous consistent reports
from Ukrainian official and NGO sources and from private individuals on social
media on forced deportations from occupied territories to Russia; according
to the Human Rights Ombudsperson of the Ukrainian Parliament, 500,000
civilians have been deported from Ukraine to Russia’. Furthermore, both the
Ukrainian and Russian officials have declared that hundreds of thousands of
children have been transferred from Ukraine to the Russian Federation since
24 February 2022, with figures that vary greatly”.

4. Imprisonment or other severe deprivation of physical liberty: This act means
that the perpetrator imprisoned one or more persons of physical liberty, and
the gravity of the conduct was such that it was in violation of fundamental
rules of international law’®. In order to constitute a crime against humanity,
imprisonment must be arbitrary which is present if there was no proper legal
procedure”. In the context of the Ukrainian War, multiple indications of the
commission of this crime exist. Around 220 cases of arbitrary arrests and
abductions of Ukrainian civilians have been reported for the period of March to
May 2022 alone’.

5. Torture: The crime of torture represents a ius cogens prohibition and
a recognized customary law norm that has been well established in numerous
international legal instruments”. The Rome Statute’s definition of torture as a
crime against humanity goes as follows: ‘<...> “Torture” means the intentional
infliction of severe pain or suffering, whether physical or mental, upon a person
in the custody or under the control of the accused; except that torture shall not
include pain or suffering arising only from, inherent in or incidental to, lawful
sanctions; <...>’%". No specific purpose needs to be proven for this crime; moreover,
there is also no specific capacity requirement which corresponds to the relevant
case law®'. The physical or mental pain or suffering must attain a minimum
level of severity. It is this severity which distinguishes torture from other forms
of inhumane treatment which do not “attain a minimum level of severity”®.
Multiple cases of torture or other forms of mistreatment against civilians in many
locations in Ukraine have been reported®. The reporting sources have found a
widespread pattern of torture and inhuman treatment committed by Russian

7> OSCE Report (n 3) 67.

7 Tbid 23. 5

7> Human Rights Council Report (n 14) 14; see also: Bilkova V, Hellestveit C, Steinerte E, “The Moscow Mechanism
Expert Report on the Forcible Transfer and Deportation of Ukrainian Children’ (EJIL:Talk!,17.05.2023) <https://
www.ejiltalk.org/the-moscow-mechanism-expert-report-on-the-forcible-transfer-and-deportation-of-ukrainian-
children> (accessed: 26.02.2024).

7 Rome Statute (n 8) Article 7(1)(e).

77 Atadjanov (n 51) 1058 citing Werle, Jessberger (n 8) para 858.

78 See: OSCE Report (n 3) 60 for more details.

7 Atadjanov (n 51) 1059.

8 Rome Statute (n 8) Article 7(2)(e).

8 Atadjanov (n 51) 1059 citing ICTY, Prosecutor v. Kunarac et al., Judgment, 22 February 2001, IT-96-23-T,
para 496.

8 Ambos (n 55) 92; Atadjanov (n 51) 1059.

8 OSCE Report (n 3) 57-8.
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authorities against people they detained in Chernihiv, Donetsk, Kharkiv, Kherson,
Kyiv, Sumy, and Zaporizhzhia regions, in Ukraine, and in the Russian Federation.
Torture has been prevalent against certain categories of people. Most victims were
men; both civilians and prisoners of war were tortured®.

6. Sexual crimes: Under Article 7(1)(g) of the Rome Statute, this category of
underlying acts includes several distinct crimes: rape, sexual slavery, enforced
prostitution, forced pregnancy, enforced sterilization, or any other form of
sexual violence of comparable gravity. Thousands of cases of sexual and gender-
based violence occurred since start of the invasion. Cases of sexual and gender-
based violence involving women, men, and girls, aged from 4 to 82, have been
documented in nine regions of Ukraine, as well as in the Russian Federation®.
It was found that Russian authorities have committed sexual violence in two
main situations: during house searches and against victims they had confined;
in addition, situations in which Russian authorities imposed forced nudity,
in detention, at checkpoints, and filtration points, have been documented as
well86. Sources report the extreme brutality which often accompanied these
cases.

This preceding review conclusively identified six types of underlying
individual acts from the Rome Statute’s list of total of eleven individual acts
of crimes against humanity as having been or being committed in the armed
conflict between the Russian Federation and Ukraine. This distinction is not just
academig; it crystallizes the systematic or widespread attacks against civilians as
international crimes, shedding light on the severity and scope of the atrocities.
By categorizing these violations explicitly within the realm of crimes against
humanity, the section tries to underscore the imperative for global legal scrutiny
and paves the way for a hopefully more comprehensive research in a field that
unfortunately remains significantly under-explored. Highlighting the scholarly
method employed, this analysis aims to serve as a helpful basis for future analysis,
enhancing the understanding of international crimes’ dynamics. What follows
next is a brief review of the individual criminal responsibility for the commission
of core crimes like war crimes and crimes against humanity and how it should
apply to the Russian perpetrators.

Individual Criminal Responsibility for the Commission of Core Crimes

The International Criminal Court is concerned with trying and punishing
individuals, not States¥. It is about individual, and not state, responsibility.
‘Crimes against international law are committed by men, not by abstract entities,
and only by punishing individuals who commit such crimes can the provisions
of international law be enforced’, wrote the Nuremberg Tribunal in 1946%.

«¥20C - UHIVAMA Odvdl

# Human Rights Council Report (n 14) 11-2.

8 Tbid 12.

8 Ibid; see also: O’Brien, Quenivet (n 14).

8 Schabas W, An Introduction to the International Criminal Court (3" ed, Cambridge University Press 2007) 210.
 Ibid, citing France et al. v. Goering et al., (1946) 22 IMT 203; (1946) 13 ILR 203; (1946) 41 American Journal

of International Law 172, p. 221 (AJ IL).
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This famous statement’s main philosophy is reflected in Article 25 of the Rome
Statute which goes as follows:

The Court shall have jurisdiction over natural persons pursuant to this Statute.

2. A person who commits a crime within the jurisdiction of the Court shall be individually
responsible and liable for punishment in accordance with this Statute.

3. In accordance with this Statute, a person shall be criminally responsible and liable for
punishment for a crime within the jurisdiction of the Court if that person:

(a) Commits such a crime, whether as an individual, jointly with another or through another
person, regardless of whether that other person is criminally responsible;

(b) Orders, solicits or induces the commission of such a crime which in fact occurs or is
attempted;

(c) For the purpose of facilitating the commission of such a crime, aids, abets or otherwise
assists in its commission or its attempted commission, including providing the means for
its commission;

(d) In any other way contributes to the commission or attempted commission of such
a crime by a group of persons acting with a common purpose. Such contribution shall be
intentional and shall either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group,
where such activity or purpose involves the commission of a crime within the jurisdiction
of the Court; or

(ii) Be made in the knowledge of the intention of the group to commit the crime; <...>%.

The International Criminal Court, like its earlier models at Nuremberg,
The Hague and Arusha, is targeted at the major criminals responsible for large-
scale atrocities; most of its ‘clientele’ will not be the actual perpetrators of
the crimes, soiling their hands with flesh and blood®. Rather, they will be
‘accomplices’, those who organise, plan and incite genocide, crimes against
humanity and war crimes®’. As it is very correctly sustained by Werle and
Jessberger, typically a large number of persons cooperate in committing crimes
under international law — as the case is, indeed, in the Russian-Ukrainian
War. This generally occurs by way of a more or less established network,
which is often part of the state or the military, but is in any case organized®.
However, the collective nature of crimes under international law does not
absolve us of the need to determine individual responsibility. In this process,
international criminal law faces more than simply the task of establishing
individual contributions to crimes within a network of collective action®.
A major additional challenge is weighing the individual contribution to the
crime. It must be kept in mind that the degree of criminal responsibility does
not diminish as distance from the actual act increases; in fact, it frequently
grows; a typical example is the case of armchair killer Adolf Eichmann, who

sent thousands to their deaths without ever laying a hand on a single victim
himself*.

8 Rome Statute (n 8)

% Schabas (n 87) 211.

o1 Tbid.

2 Werle, Jessberger (n 8) para 508.
% Ibid.

4 Ibid.
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As it Article 25 of the Rome Statute establishes the foundation for individual
criminal responsibility under the jurisdiction of the ICC. It clarifies that the Court
has jurisdiction over natural persons, emphasizing the principle of individual
responsibility for crimesrecognized under the Statute, namely war crimes, genocide,
crimes against humanity, and the crime of aggression. The article outlines various
modes of participation, making it clear that not only those who commit the crimes
directly but also those who order, enable, assist, or in any way contribute to the
commission of these crimes can be held liable. This broad spectrum of liability is
crucial for addressing the complex nature of modern warfare and state-sponsored
crimes, where the chain of command and the web of responsibility often extend
far beyond the individuals on the ground.

When applying Article 25 to the actions of Russian state representatives and
soldiers, particularly in contexts that may or do involve war crimes and crimes
against humanity, several key points emerge. First, direct perpetrators — those
who commit the crimes on the ground — can be held individually responsible
under subsection (a). This is straightforward in cases where evidence of direct
participation in atrocities exists. However, the reach of Article 25 extends further
to include those at higher levels of command or in political power who may order
or enable such crimes, covered under subsections (b) and (c). This means that
Russian military commanders, politicians, or other officials who played a role
in ordering, facilitating, or aiding and abetting the commission of crimes could
be subject to prosecution. This principle of “command responsibility” is crucial
in holding higher-ups accountable for their roles in orchestrating or permitting
systematic abuses including the highest management of the state®.

The practical complexity of prosecuting state representatives for core crimes
lies in proving the chain of command and the explicit or implicit orders given
for the commission of those crimes. Subsection (d) of Article 25 addresses those
who contribute to the commission of crimes by a group acting with a common
purpose, which could include a wide array of actors within the state apparatus or
the military hierarchy. The intentional contribution to crimes, whether through
planning, supporting, or executing actions that lead to war crimes or crimes against
humanity, underscores the ICC’s mandate to prosecute individuals regardless of
their official capacity or rank.

The application of Article 25 to Russian perpetrators presents both opportunities
and challenges for international justice. One could claim that the significant
challenge is the ICC’s jurisdiction and the principle of complementarity, which
means that the Court can only intervene when national jurisdictions are unwilling
or unable to prosecute and all the more so that Ukraine is still not a state party to
the Rome Statute. A careful reader will counter-argue by referring to Ukraine’s
second declaration of accepting the jurisdiction of the ICC. Given the unlikely
scenario of Russia prosecuting its own state representatives or soldiers for these
crimes, the ICC represents a crucial avenue for accountability in this case.
However, as it is already well known, the enforcement of ICC warrants (such as

«¥20C - UHIVAMA Odvdl
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the one already issued by the Court against Putin and Lvova-Belova) relies heavily
on international cooperation, which can be politically charged, especially when
it involves high-ranking officials or a permanent member of the United Nations
Security Council as the case of Russia is.

A more practical problem would be the process of gathering evidence,
especially for crimes committed in conflict zones or under the authority of a state
that may not cooperate with ICC investigations, is fraught with difficulties.
The requirement for evidence to be both substantial and direct, particularly when
implicating higher-level officials in the command chain, adds another layer of
complexity to ensuring legal accountability under Article 25.

In conclusion, Article 25 provides a comprehensive contemporary framework
for holding individuals criminally responsible for core crimes, including those
committed by Russian state representatives and decision-makers. Its application
underscores the importance of individual accountability in international law,
presenting a path to justice for victims of war crimes and crimes against humanity.
However, as a realistic observer would say, the successful prosecution of these
crimes understandably requires overcoming significant legal, evidential, and
political hurdles, highlighting the need for robust international cooperation and
support for the ICC’s mandate.

ConcrusioN. In drafting a scholarly and nuanced conclusion to this article,
which tackles the complex issue of individual criminal responsibility for core
crimes committed during the ongoing armed conflict in Ukraine, I tried to
underscore not just the legal imperatives but also the broader humanitarian and
justice-oriented outcomes that should guide humankind’s collective actions.
This analysis, based on the main principles of ICL, particularly as established
in the Rome Statute of the ICC, has sought to delineate the scope and nature
of war crimes and crimes against humanity perpetrated by Russian state
representatives and decision-makers since February 2022. It has systematically
reviewed the manifestations of these crimes within the conflict, asserting the
feasibility and necessity of holding individuals accountable under modern
international law.

The article’s arguments not only reinforce the need for a judicial reckoning
but also highlight the urgent need for an effective and expedited legal process.
I believe that the Rome Statute provides a solid legal framework for addressing
the individual criminal responsibility of those implicated in these egregious
acts. And the Office of the Prosecutor must successfully complete its ongoing
investigation in Ukraine, with a resulting criminal case opened at the Pre-Trial
Chamber. However, the application of this judicial framework in a manner that
achieves justice for the victims while also adhering to the principles of fairness
and due process presents a formidable challenge, as partially noted above
in the preceding section. This challenge is compounded by the intricate web of
political, evidential, and jurisdictional hurdles that often hinder the proper path
to prosecution. The author contends that these obstacles, though daunting, are
not insurmountable with concerted international effort, confirmed political will
as well as a steadfast commitment to the rule of law, as idealistic as it may sound.
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The discussion throughout this article has been driven by a deep-seated
conviction that the pursuit of justice for the victims of war crimes and crimes
against humanity in Ukraine is not merely a legal obligation but a moral
imperative. The systematic analysis of incidents and patterns of violence found
in the reporting information from various organizations and used in this article,
has laid bare the harrowing impact of these crimes on individuals but also on
relevant communities. As such, I argue for the expedited identification and
utilization of an appropriate judicial mechanism, be it through the ICC or other
viable avenues (e. g., ad hoc and/or domestic tribunals)®, to address the criminal
responsibility of Russian state representatives. The failure to act swiftly and
decisively risks emboldening perpetrators and promoting a culture of impunity,
with grave implications for international peace, security, and the (international)
rule of law.

Furthermore, this author warns of the dire consequences associated with
delays in the judicial process. The protraction of legal proceedings, often
bogged down in geopolitical considerations and procedural complexities, not
only prolongs the suffering of victims but also exacerbates instability in the
region. It is imperative, therefore, that the international community, supported
by robust legal scholarship and advocacy, rallies behind the cause of justice for
Ukraine. This includes not only prioritizing the prosecution of war crimes and
crimes against humanity but also reinforcing the structures and mechanisms
that safeguard human rights and uphold the human dignity of all individuals
affected by the conflict.

At therisk of sounding way too solemn or immodest, I maintain that, ultimately,
the discourse laid out in this scholarly endeavor serves — or at least hopefully
serves, as a call for a renewed and concerted international effort to uphold the
principles of international law and human rights. The atrocities committed
against the people of Ukraine demand nothing less than a resolute and unified
response aimed at ensuring accountability, delivering justice, and restoring the
sovereignty and dignity of Ukraine. As the author of this analysis, I believe that
such a response is not only feasible but essential. Behaving otherwise will only
encourage the commission of new acts of war crimes and crimes against humanity
by the representatives of the aggressor state against the people of a sovereign
nation. In wrapping up, it is clear that achieving justice for Ukraine will not be

easy at all. There are many hurdles along the way, but that does not mean one §
should not try. By supporting the principles of international law and tackling the |z
obstacles to holding the perpetrators of international crimes accountable, we do <
our part in recognizing the suffering of the victims and inching closer to a world [§
that is fairer and at peace. The task is grand but it is also noble. E
s

BN

o

Wanalysisof possible judicial venues for the commission of another type of core crimes, i. e., the crime E
of aggression against Ukraine, see passim: Atadjanov (n 4) 178-86. 3
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Pycram Atamxanos

IHOWBIAYAJIbBHA KPUMIHAJIbBHA BIATTOBIZAJIBHICTD
[TPEJICTABHMKIB POCIMICBKOI JIEPYKABU
3A BUMHEHH BOEHHUX 3JIOYMHIB I 3JIOYMHIB
ITPOTU JIIOJAHOCTI B YKPATHI

AHoTaLs. 36poitHe BropraenHs Pociiicekoi Oenepanii B Ykpainy y moToMy 2022 p. IPH3BEIO
710 IIMPOKOTO MIKHAPOTHOTO 3aCy/KeHHs Ta MIbHOI yBaru. CepeJl pi3HUX KIIOUYOBUX acIeKTiB
niei ¢pasu KOHQIIIKTY ONHIEIO 3 HAMTOCTPILIMX IPABOBUX [IPOOJIEM € BYNHEHHS BOEHHUX 37I09MHIB
i 3704MHIB IPOTH JIOASHOCTL. 111 MiAHHS € He JuIIe KPUYYIIMMU IOPYIIEHHAMHE MDKHaPOIHOTO
IpaBa, a il CTAHOBJIATh 3HAYHY 3arpo3y MUPY, OesIIelli Ta CyBepeHiTeTy YKpaiHH, sKa € BUSBHAHUM
cy6’eKTOM Mi>KHapOITHOTO IpaBa. HeoOXimHiCT po3MIsAy Ta BUSHAYeHH IOPUIMYHOI BiITOBiab-
HOCTI 0Ci6, BUHHHUX y CKOEHHI ITUX HOpPYIIeHb, € HaTaJIbHOIO Ta KPUTHYHO BaXINBOIO. Llst crat-
TS Ma€ Ha MeTi IPOaHaTi3yBaTH IHAWBIAyalbHY KPUMIHAJIbHY BiIIIOBIJaJbHICTh ITPEICTaBHUKIB
POCIFICbKOI fiepsKaBU 3a iXHIO MPHYETHICTh IO BOEHHMX 3JI0YUHIB 1 37IOYMHIB MPOTH JIIOASHOCTI
B YKpaiHi. Posmifgaodn KOHKpPeTHI BUIAJKH Ta PaMKH MDKHAapOJHOTO KPHMiHAJIbHOTO IIPaBa,
CTATTs IIparHe 3aIIPONIOHYBATU PeaiCTUYHI IUISXU IPUTATHEHHS BUHHUX [0 BIINOBiNaIbHOCTI,
TUM CaMHUM CIPUSIOYH HIMPIIOMY OUCKYPCY NPO BIIIOBITAJBHICTD 1 JOTPUMAHHS MDKHAPOIHUX
IIPAaBOBUX CTAHJAPTIB. MeTONOIOris HOCIIKEH S, IPUIHATA B LIf CTATTi, XapaKTePU3YEThCS pe-
JIEBAHTHUM aHaJIi30M MDKHApPOJIHUX IIPABOBUX IHCTPYMEHTIB, Cy/I0BOI IIPAKTUKHU Ta JIEAKUX MDK-
HapopHuX crpaB. Ha 0cHOBI KOPOTKOro aHai3dy 3JI04MHHUX JIill, CKOEHUX POCIICbKMMU BifiCbKaMK
B YKpaiHi, CTaTTsI BUKOPHUCTOBYE SIK SIKICHI, TaK 1 KUTbKICHI HaHi 1uis knacudikamii Ta OIiHKA Xa-
pakTepy IUX 3JI0YMHIB i3 TOYKM 30py CYIaCHOTO MIXKHAPOTHOTO KPUMIHAJIBHOTO MpaBa. Y MOCTi-
IDKEHHI BUCBITIIEHO KIacu(iKalilo BOEHHUX 370YHMHIB i 37I0YMHIB IPOTH JIIOASHOCTI, BU3HAICHY
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MDKHApOZHHUM IIPaBOM, Ta iX 4iTKe PO3MEKYBaHHSI MDK c06010. 3a [OIOMOrOI0 CHCTEMATHIHOIO
aHaJII3y MO, 110 BifOyIIiCsa 3 MOMEHTY BiliCbKOBOTO BTOPTHEHHS B YKpaiHy, y cTaTTi KBaIidiky-
FOTBCS YUCIIEHH] /il POCIfICPKUX BiFICHK SIK BOEHHI 3JI0YNHMU i 3JI0YMHU MPOTH JTIOASHOCTI. HamaeTs-
Cs1 KOPOTKUI OIS, IHAMBIAyaJIbHOI KPUMIHAIBHOI BiJIIOBIIAJIBHOCTI 32 BUNHEHHSI OCHOBHHUX 3J10-
YUHIB, TAKUX SIK BOCHHI 3JI0YMHH 1 37I0YUHU IIPOTHU JIOISHOCTI, 1 pO3IIANAETHCS, SIK BOHA IOBHHHA
3aCTOCOBYBATHUCS 10 POCIMCHKUX TIOPYITHUKIB. Y BUCHOBKY MICTHTBCS PIITYIHi 3aKIHK O SIKHAM-
IIBUJIIIIOTO BU3HAYEHHS Ta BUKOPUCTAHHS BIJIIOBIIHOTO CYIOBOTO MEXaHI3MY JUIsl IPUTSATHEHHS
0 KpUMIHAJIbHOI BIITIOBITAIBbHOCTI IPEACTaBHUKIB POCINCHKOI MepyKaBU. Y HIil MITKPEeCIIOEThCS
HaraJpHa NOTpeba y MIBUAKHUX MisX JUIS 3al00IiraHHS MOJaJbINiil 6e3KapHOCTI Ta 3a0e3IMedeHHs
MIPaBOCYANS JUIS JKePTB IUX JKaXJUBUX 371049MHIB. KpiM TOro, CTaTTS Iornepesykae 1po pU3UKN,
OB’sI3aHi 13 3aTPUMKAMU B CYIOBOMY IIPOLIEC, MIIKPECTIOIOYH, 110 I1e MOKe IPU3BECTH 10 TPHBA-
JIUX CTPaKIAHb 1 HeCTAaOUIBHOCTI B perioHi. 3pelToo, BOHA 3aKINKAE 10 Y3TOIKEeHUX MDKHAPOI-
HUX 3yCHJIb, CHPSIMOBAHMX Ha ITiITPIMAHHS IPUHITUIIB Mi>)KHapOIHOTO ITpaBa 1 IIpas JIIONWHA, THM
CcaMHM 3aXUIIAI0YU CyBEePEeHITeT i TiIHICTh YKpaiHu Ta ii Hapomy.

KJTI049OBI CTIOBA: 3JI0YMHY NIPOTH JIIOASAHOCTI; 3I0YMHY 32 MIKHAPOJHUM TIPaBOM; IHIUBITyaIb-
Ha KpUMiHaJIbHA BifIMIOBINaabHICTh; MiXKHApOIHII KpUMIHAIBHUH Cy/l; MKHApOIHE KpUMiHaIbHE
1paBo; PUMCBKUI CTaTyT; BOEHHI 3JI0YNHHU.
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YHIBEPCAJIbHA IOPMCIOVIKIIIA
000 MDKHAPOJIHNX 3/IOYMHIB, BAMHEHMX B YKPATHI

Anotans. IToTouHi BUKIMKK IOPUIMYHOTO pearyBaHHs Ha MIKHAPOJHI 3/I0YMHY, BUYMHEHI ITij1
4ac MacITabHOI POCiiiChbKOI arpecii MaKCHMaJIbHO 3aTOCTPIIIH Y I706aIbHOMY IIPaBOBOMY BUMIpi
Ta y KOHTEKCTI BITYU3HSHOI IIPABOBOI CUCTEMU U aCIIeKTIB IOPIBHSJIBHOTO IPABO3HABCTBA MUTAHHS
3aCTOCYBAaHHS MeXaHI3MiB yHiBepCalbHOI IOPUCIUKITIL.

Po3scitiyBaHHS BIIMOBITHUX 37I09MHIB y HAIlIOHAJIBHIN KPUMIHATBHIN IOPUCAUKIT TPETiX KpaiH,
sike OyJ10 aHOHCOBaHe Biajoto Ecrowii, JTureu, Himeuunnu, @panii, [IIBerii ta iHImx kpaid npoTs-
TOM OCTAaHHIX IBOX POKIB Ma€ 0COOIUBY aKTyaJIbHICTD y CUTYaILii, KOJIM TOKH B YKpaiHi y BIIKPUTHX
TKeperTax HeMae BIIOMOCTEH ITPO CUCTEMHI CY/IOBI PIIlIeHHS y TPOBAIKEHHAX MO0 arpecii, eKoIu-
Iy Ta TeHOLUJY Ta CHOCTEPIraeThCsl HAKOIIMYEHHSI PillleHb III0I0 BOEHHUX 3JI0YMHIB BifIOBITHO /10
cT. 438 KpuMiHaJIbHOTO KOfIeKCY YKpaiHM CTOCOBHO IIOPYILIEHDb 3aKOHIB 1 3BUYAIB BIFTHU.

Kpim Toro, HasiBHI IpoBamyKeHHs y MbKHAPOIHOMY KPUMIHATBHOMY Cy/ii IMOBIpPHO He OyIyTh
OXOILTIOBATH YCiX 0Ci0, sIKi BUNHIIIN BiJIOBIIHI MiXKHAPOIHI 3/I0YMHH Ta HUHI 10CI CIIOCTEPIraeTh-
CsI IOKTPUHAJIbHE I TOJITUYHe 0OTOBOPEHHS IIO/I0 YTBOPEHHS CIIeNiaJIbHOTO Ha/HAIlIOHAIBHOTO
a6o “iHTepHaIioHaNI30BaHOr0” TPUOYHAITY 11010 3JI0YNHY arpecii.

Ciunese pimrenns Mikuapoxnsoro cyny OOH y cnpasi “Ykpaina nportu Pocii” mono Mixaa-
ponHOi KOHBeHII IIpo JiKBigarioo Bcix ¢opM pacoBoi nuckpumiHamii (B okymoBaHoMy Kpumy)
Ta Mi>KHapoIHOI KOHBEHIIII Ipo 60poThOy 3 QiHAaHCYBaHHAM TepopH3MY (IIOfO 6OMOBHX Al Ha
cxozi Ykpainm) mpo mofii, siki mepeyBaan MacIITaGHOMY POCIiICBKOMY BTOPTHEHHIO, CBiIYHTB,
1[0 He BCi aCIeKTH BiIIOBIIaIbHOCTI arpecopa MOXyTh OyTH BUPIIIEHUMH HA BiIIIOBITHOMY MDK-
TepsKaBHOMY PiBHI.

Y crarTi OKpecsieHe BimoOpa’KeHHs KaTeropii yHiBepcaJbHOI IOPHCIMKINI y MiKXHapOIHO-
My IpaBi Ta y CydacHiil IPakTHIli €BPOIENCHKUX KpaiH, HacamIiepes LIO/I0 CIIPaB, BYMHEHUX
nigkonTponsHuME Pocificekiit Pepepariii ocobamu B YKpaii.

ABTOpKa MAKPECIIIOE, 10 IS IPAKTUKA CTA€ BATOMUM 3HAPSAMSIM SIK PO3BUTKY (heHOMeHY
YHIBepCcaIbHOI IOPHCAUKIII Ha I7T06aIbHOMY DiBHI, TaK i 3a6e3ledeHHs CIIPaBeIIMBOCTI Y ITOKa-
paHHi pociiicbkux 37104nHIIiB. OKpeceHO OCHOBHI BUKJIMKH Y I1ift cpepi, sIKi HossAraoTs y noTpebi
nifBuIeHHs e(heKTUBHOCTI MDKIEP)KABHOI CIIBIIPALl Ta CIPUSHHI HEBIIBOPOTHOCTI MOKApAHHS
BIITIOBIZHO [0 KOHBEHIIMHIX 060B SI3KIB INUBLITI30BaHUX KPaiH CBITY.

KJTI0YOBI CIIOBA: arpecis; BOEHHI 3T09MHN; TeHOITU/T; €KOIU/I; MIXKHAPOIHI 3JI0YIHY; YHIBEPCalb-
Ha IOPUCAMKILIS.

[ToTouHi BUKJIMKU IOPUAMYHOTO pearyBaHHs Ha MDKHAPOIHI 3JIOYMHU IIifl-
KOHTPOJIBHUX POCIFICBKOMY arpecopy oci6 3aroCcTpuiIM NHUTAHHS 3aCTOCYBaH-
HsI MEXaHI3MIB yHiBepCaJIbHOI IOPUCHOUKIIIT y ITI06aIBbHOMY IIPaBOBOMY BHMIipi
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Ta CTOCOBHO BITYM3HSHOI IIPABOBOI CUCTEMM I aCIEKTIB IOPIBHSUIBHOTO IIPABO-
3HABCTBA.

Po3zcimyBaHHS BIIMIOBIAHUX 3JI0YMHIB y HAIIOHAIBHIM KPUMIHAIBHIN IOPHC-
OWKIi TPOTIrOM OCTAHHIX IBOX POKIiB 6yJ10 aHOHCOBaHe Biaanoio Ecrowii, JIutsy,
Himewunnn, @panmii, [lIemnii Ta IHIIMX KpaiH; BOHO Ma€ aKTYaJIbHICTh Y CUTYa-
1ii, KOJIX IIfe HeMa€e BIJOMOCTEH IPO CHCTEMHI CY/IOBI PillIeHHS B YKPaiHCBKUX
IIPOBAIKEeHHSX IJO/I0 arpecii, eKOIUAY Ta FeHOIM/Y Ta CIIOCTEPIraeThCsl HAKOIIN-
YeHHS PIIIeHb CTOCOBHO BOEHHUX 3JIOYMHIB BIAMOBIAHO 10 CT. 438 Kpuminains-
HOTO KOJeKCy YKpaiHu' III0f10 TOpyIIIeHb 3aKOHIB 1 3BHYaiB BillHU.

HasBHi npoBamkeHHsI Y MDKHAPOZHOMY KPUMIHAJIBHOMY Cy/li IMOBIPHO He
6yoyTh OXOIUTIOBATH YCiX OCi6, SIKi BUNHWIM BIAIIOBIAHI MDKHAPOIHI 3JI0YMHU.
HuHi moci criocrepiraerhbcst JOKTPUHAIbHE Ta IOIITHIHE 0OTOBOPEHHS IIIO0 YT-
BOPEHHSI CIIEIiaJIbHOTO TPUOYHAITY IIO/I0 3JI09NHY arpecii.

CiuneBe pimenass Mbkraapogsoro cyny Opraniszanii O6’eqmannx Harrii
(mani—OOH) y cripasi “Ykpaina nportu Pocii” oo Mi>kHapomgHOT KOHBEHIIIT ITPO
JIKBiALioo BCix GopM pacoBoi muCKpuMiHAIl Ta MDKHAPOIHOI KOHBEHIII I1pO
60poThOy 3 PiHAHCYBaHHSAM TEPOPU3MY IIPO MO, SIKi IepeayBaIn MacIITabHO-
MY POCIFICBKOMY BTOPTHEHHIO, CBIIUNTH, 110 HE BCl aCIEKTH BINIOBIaJIbHOCTI
arpecopa MOXKYThb OYTH BHUPIIIIEHUMH Ha BiAIIOBITHOMY MDKIEP)KaBHOMY PiBHI’.

Tpusanuit mepiop micias BUHUKHEHHs (DeHOMEHY YHIBepCaIbHOI IOPUCIUKITIL
TOCTIKeHHSI MDKHAPOAHOTO Ta MOPIBHAIBHO-TIPABOBOTO BUMIPY ITi€] KOHIIETIIIi1
3rajyBaJv INIIe OKpeMi YyKpaiHChKi aBTopH, 30kpema: b. Babin’, O. basos?, K. l'ait-
meir’, O. Yy6ininse®. Cepen iHmoro 3aciyrosyiorsb Ha 3ragky te3u O. UyOiHinze
IIPO BIAMIHHOCTI y 3aCTOCYBaHHI yHIBepCATbHOI IOPUCOUKII B MDKHAPOTHOMY
Ta HAI[IOHAJIBHOMY IIpaBi, i po moTpeby yHidikamii podyMiHHs Cy0 €KTIB, SIKi
MOXXYTb OyTH IPUTSITHEHI 10 BiMIOBITAIHHOCTI depes ii 3aCTOCYBaHHI .

LikaBum € cuopocryBanHs B. Babinum crpo6 BHKOPHCTaHHS POCIHCHKIMHU
KapaJIbHUMH CTPYKTYPaMH Ta MDKHApOIHO-IIPAaBOBOIO IIPOIAraH0I0 IPHHIIN-
Iy YHIBepCaJIbHOI IOPUCAUKIIII 10710 moxin B Ykpaini 2014-2015 pp. sk 9acTuHA
opunnaHOi arpecii Pociticbkoi @emeparrii (mami — PD) Ta sk eeMeHTa 3arajb-
HOI POCIFCHKOI arpecii mpoTu YKpaiHu. YTiMm, IIi pari BITIN3HIHUX OOCITITHAKIB
6y HanmcaHi go MacmTabHOI POCIICHKOI arpecii, ae BOHH He BimoOpaskaioTh

Kpnminansanit kogexce Yrpainn: 3akon Yxpainu Big 5 kBitess 2001 p. Ne 2341-I1I <https://zakon.rada.gov.ua/
laws/show/2341-14#Text> (nara sBepHenns: 31.01.2024).
‘Judgment in the case concerning the application of the International Convention for the Suppression of
the Financing of Terrorism and of the International Convention on the Elimination of All Forms of Racial
Discrimination’ (ICJ, 31.01.2024) <https://www.icj-cij.org/sites/default/files/case-related/166/166-20240131-
jud-01-00-en.pdf> (accessed: 31.01.2024).
Ba6iu b, ITnewmxo E, ‘VHiBepcaibHa IOPUCANKIIS y KPUMIHAIBHOMY IIpaBi B yMOBax ribpuaHoi Biitau: Pociii-
CbKa IIpornaranja ta MbkaaponHi craugaptu’ (2015) 8 BicHuk npokyparypu 9-27.
Basos O, ‘YriBepcaibHa OPUCAUKIIS B JisUIbHOCTI MDKHApOAHUX KpuMiHanbHuX cyais’ (2020) 10 FOpupmy-
Ha YKpaina 42-7.
Taiineit K, ‘CriiBBifHOIIIEHHS KaTeropiil MKHAPOJHOTO IpaBa: yHIBepCaIbHA KPMMiHAJIbHA FOPUCIUKILIS,
3JIOYHMHH jus cogens Ta 30008 s13aHHs erga omnes (2015) 7 AibMaHaX MDKHApOIHOrO mpapa 124-32.
Yy6ininze O, ‘VHiBepcabHa IOPUCIMKIIIS B MDKHAPOIHOMY KpUMiHaIbHOMY 11paBi’ (aBToped auc a-pa dino-
cod) 18.

Tam camo 18.
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IIOTOYHI CITPABH, III0 BELyThCSI CTOCOBHO BIIIIOBITHUX 3JI0YNHIB Y €BPOIIEHCHKUX
KpaiHax®.

METOIO IOCTIKEHHS € OKPEeCJIeHHs BimoOpaskeHHsI KaTeropii yHiBepcasibHOI
IOPUCANKI y MDKHapOZHOMY IIpaBl Ta y CYYacHIM IPaKTHIIl €BPOIENCHKUX
KpaiH, HacaMIrepey II0[0 CIIPaB IIPO BYMHEHI HigKOHTposbHUMHU PO ocobamu
B YKpaiHi; 3aBIAHHSMH CTATTI € 3[1MICHEHHS BiIIIOBITHOTO OPIBHSUIBHOTO aHAJII-
3y Ta CIIBBITHECEHHS OTOJIOIIEHUX MMPOBAKEHb MDK COO0I0 Ta OMpPalOBAHHS
IIPOTHO3Y iX NOIAJIBIIIOTO PO3BUTKY.

Bing3HaunMo, 110 HONpH JOKTPUHAIBHI BIACWIAHHS OO JOTOBIPHUX HOPM,
HHHI MDKHapOZHO-TIPAaBOBHUI BUMIp YHIBepCaJIbHOI IOPUCIUKIII] HE € KOHKPeTHU-
30BaHUM HaBITh Ha Pe30JIIOTUBHOMY PIBHI.

JokTpuHaIbHe BUSHAYCHHSI YHIBepCaJIbHOI IOPUCAMKIIIL, SIKe 3alIpOIIOHYBaa
B 2001 p. “Amnesty International” y moxymenti IOR 53/003/2001, Bu3Ha9a€THCS
SIK 3IATHICTH Cyny OyIb-sIKOi mep>KaBU CYQUTH OCI6 3a 37I09MHU, BINHEHI 33 Me-
JKaMu ii TepuTOpii, SIKi He MOB’sI3aHI 3 TEeP/KaBOI0 TPOMAJSTHCTBOM IIiITO3PIOBA-
HOTO 9H [MOTEPIIINX a60 KOO0 BIACHUM HAIlIOHATIHHUM IHTEpecaM JepiKaBH.
[Tomi6He, Ta 10 TOTO K MOIEPENHE TIYMadeHHsI YHIBEpPCaIbHOI IOPUCIUKIIII TIe-
penbavae i1 Komicist OOH 3 mixkHapomHOro mpasa’.

€spomneitcpknit Coro3 (mami — €C) misHile BU3HAYNB Ha PiBHI aHATITHIHUX
TOKYMEHTIB YHiIBepCaIbHy KPUMIHAJIBHY IOPUCIUKIIIIO K 3aTBEPI KEHHS OJIHIE0
IepsKaBOIO CBOET IOPHUCANKIIII IIIO/I0 37I0YMHIB, SIKi OYJIH IMOBIPHO BUMHEH] Ha Te-
puTOpii iHIIOI Aep)KaBU TPOMAASHAME 1HINOI Iep)KaBU IPOTH TPOMASH 1HITIOL
IepsKaBH, SIKIIO Iepef6avuyBaHMIl 3JI0YMH HE CTAHOBUTH IPSIMOI 3arpO3HU JKUT-
TEBO BXUIMBUM IHTEpecaM Jep>KaBH, sIKa 3[IHCHIOE IOPUCTUKITIIO .

[eprmi goxymentn y it cdepi, a came [IpHHCTOHCHKI IPUHIUIN YHIBEP-
casipHOI fopucaukiii, Hagasi Kanagoro ta Hineprarmamu no Cexperapiaty OOH
y 2001 p."" Ta 3amponioHoBaHm# y 2005 p. IHCTUTYTOM MDKHApOTHOTO IIpaBa s
r106aIbHOT IUCKYCIl TOKyMeHT “YHiBepcasbHA KpUMiHaIbHA IOPHCAUKIIIS IIIO/I0
3JIOYHMHIB TeHOIU/Y, 3JIOYMHIB IPOTH JIOASHOCTI Ta BOEHHUX 3JI09MHIB 2, CTamn
JIAIIIE TIOIIITOBXOM [JIsI BINITOBigHOI excriepTHOI aistmpHOCTI OOH.

Bnacue myskT i HaszBowo “OO6Csr i 3aCTOCYBaHHS IPUHINITY yHIBEPCAIbHOT
opucauknii’ 6yao yrepie BIoIeHO B 2005 p. 10 OPSAKY OeHHOTO 64 cecii
Tenepanbuoi Acam6iiei OOH, Ha npoxanns Tausawuii Bix imeni ['pynu appuxan-
CBKUX JICPXKaB, 1 I TeMaTUKa CTajIa ITOPIYHOIO Ta IIPHUBeJa IO Cepii pe3osomii
Tenacamb6iei, a came 64/117 Bix 16 rpynus 2009 p., 65/33 Bix 6 rpynus 2010 p.,
66/103 Big 9 rpymus 2011 p., 67/98 Bin 14 rpynus 2012 p., 68/117 Big 16 rpynus

8 Babin, [Tnemxo (u 3) 9-27.

° ‘Universal Jurisdiction. A preliminary survey of legislation around the world’ (Ammnesty International
Publications, October 2011) <https://www.amnesty.org/en/wp-content/uploads/2021/06/ior530042011en.
pdf> (accessed: 31.01.2024).

The AU-EU Expert Report on the Principle of Universal Jurisdiction. 8672/09 Brussels, 16 April 2009. EU
<http://register.consilium.europa.eu/pdf/en/09/st08/st08672.en09.pdf> (accessed: 31.01.2024).

Princeton Principles on Universal Jurisdiction (A/56/677 on 4 December, 2001) UN <http://www.un.org/
documents/ga/docs/56/a56677.pdf> (accessed: 31.01.2024).

Universal criminal jurisdiction with regard to the crime of genocide, crimes against humanity and war crimes
[rapporteur M. Christian Tomuschat]: adopted on August 26, 2005 on 17th Krakow Session of Institute of
International Law. IIL <https://www.idi-iil.org/app/uploads/2017/06/2005_kra_03_en.pdf> (accessed:

31.01.2024).
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2013 p., 69/124 Bin 10 rpynus 2014 p., 70/119 Bin 14 rpymas 2015 p., 71/149 Bin
13 rpymus 2016 p., 72/120 Big 7 rpymus 2017 p., 73/208 Big 20 rpynus 2018 p.,
74/192 Bin 18 rpynus 2019 p., 75/142 Bix 15 rpynas 2020 p., 76 /118 Bin 9 rpymus
2021 p., 77/111 Big 7 rpymus 2022 p. tomo. Y 2021 p. Tenacambiiest Bupinimia
crBoputH pobouy rpymy cBoro [IlocToro KoMiTeTy mist IPOIOBKEHHS PeTeIbHO-
ro 06roBOpEeHHS 00CATY Ta 3aCTOCYBAHHS YHIBEPCAIbHOI IOPUCANKIII Ta 3aIIpo-
[TOHYBaJIA il PO3IJISTHYTH MATAHHS IIOK0 “POJIi I METH YHIBepCaIbHOI IOPUCANK-
mii” .

PiBenp “m106asbHOrO KOHCEHCYCY  IOAO YHIBEPCAIbHOI I0PUCIUKINI 106pe
IEeMOHCTpYeE deprosa pesomonis enacambiei OOH Bin 7 rpynus 2023 p. 78/113
“O6csr 1 3acTOCYBaHHS MIPUHIAITY YHIBEpPCAIbHOI IOPUCIUKIINT, y SIKifl “BU3HA-
IOTHCSI PO3ODKHOCTI Y AYMKaX, BUPAKEHUX [lepKaBaMU, 30KpeMa 3aHEIIOKOEHHST
100 3JIOBKUBAHHS IPUHIIUIIOM yHiBepcaanOI Iopncnm(uil’ Yyl HOTO HEHa-
JISKHOTO BUKOPUCTAHHS , 1 MICTHTBCS mponosutlist gepxkasam OOH “nopatu mo
26 xBitHs 2024 poxy iHdopMamio Ta 3ayBa)KeHHs IIIOI0 OXOIUIEHHS Ta 3aCTOCY-
BaHHs YHIBEpCaJIbHOI IOPUCIUKIII], BKIIOYAI0UH, 3aJIEKHO Bii 00cTaBuH, iH(OP-
MaIifo PO BIATIOBIAHI 3aCTOCOBHI MIKHAPOIHI JOTOBOPH, CBOI HAIlIOHAJIBHI ITpa-
BOBI HOPMU Ta Cy[OBY IPAKTUKY , IUIsSI 9€PrOBOTO 3BiTy [eHepaIbHOro cekperapst
OOH. VYrim, us pesomrorist [enacamb6iiei BogHo4Yac nmpusitana pimrenns Komicii
MbkHapopHoro npasa OOH pekoMeHAyBaTH BKIIOUEHHS IO CBOEI IOBIOCTPOKO-
BOi mTporpaMu po6oTH TeMu “YHiBepcasbHa KpUMiHAIbHA IOPUCTUKINIS , 1 TIPHU-
nucana 3raganiin pobodiit rpymi IlocToro koMiteTy pO3IISHYTH HMHTAHHS PO
“BigmoBizHi esleMeHTH po60901 KOHIEIIIIT YHIBEpCaIbHOI IOPUCANKII, TA Oa-
TH CBOI 3ayBa)KeHHS 3 IIbOT0 UTAaHHA'". [IpH 11bOMY, SIK KOHCTATYIOTh eKCIIEPTH,
KUIBKICTB JIOIOBifle¥l mepykaB, orpuMaHmux IllocTuM KoMiTeTOM MIOLO YHiBep-
CabHOI IOPUCAMKILII, 3AIMIITAETHCST HEBTIITHOO, a/ikKe MPUOAN3HO 50 mepKaB —
gieniB OOH nepiopnyHo Ha/laBaau BiAIOBiIHI 3BiTH.

Yrim, mie y 2009 p. ExcieprHa rpyma €C, yTBOpeHa IIORO YHiBEpCaJIbHOI
IOPUCAMKII, AINIIIA BUCHOBKY, IIJ0 MDKHAPOIHE IIPABO He HAJaBaJIo iep)KaBaM,
me 6ynu CkoeHi 37109nHU, 6€3yMOBHMUIL IIPIOPHUTET IIIOAO0 PO3CIIYBAHH 1 CY/I0-
BOTO IepeciliIyBaHHsI MUKHAPOIHUX 3JI09MHIB. [Ipn 1iboMy cripaBH, SIKI BeIHCs
Yy MeXaX YHiBepcaJbHOI IOPUCIUKIIL], BKJIIIOYAIOTh MIMPOKE KOJO HAIIOHAIBHUX
CHUTYyaIil, Ta II0 ‘IesIKi CIIPaBH, siKi OyJau HaBefeHl 5K [OKAa3W ‘3JI0B)KUBAHHS
YHIBEPCAJIbHOIO IOPUCIUKIIIEID, HABITH HE I'PYHTYBAINCS HA YHIBEPCaJIbHIN
fopucankmii’. EkcriepTHa rpyma mifkpecinia, 1o Mo3uTHBHE MKHAPOIHE IPABO
He BM3HA€ JKOJHOI iepapXxii MK pI3HUMH HificTaBaMU IOPUCIUKIIL], sIKI BOHO J10-
Iyckae. TakMM 9YHUHOM, BiI3HA4alOTh ekcnepTu €C, fepskaBa, sIKa KOPUCTYETHCS
YHIBEPCAJIBbHOIO IOPUCAUKINIEIO, HAIPUKIIAL, 1100 3JI0YUHIB IIPOTH JIOASHOCTI,
He Ma€ )KOMHOTO MO3UTUBHOTO IOPUTMIHOTO 30008’ I3aHHS HATABATH TIPIOPUTET

1 The scope and application of the principle of universal jurisdiction. Resolution 77/111, adopted by the General
Assembly on 7 December 2022 <https://www.un.org/en/ga/sixth/77/universal_jurisdiction.shtml> (accessed:
31.01.2024).

' The scope and application of the principle of universal jurisdiction. Resolution 78/113 adopted by the General
Assembly on 7 December 2023 <https://digitallibrary.un.org/record/4030829> (accessed: 31.01.2024).

!> Universal Jurisdiction. A preliminary survey of legislation around the world (n 9).

IIPABO
@KPAIHVI 42

www.pravoua.com.ua




YHIBEPCAJIbHA IOPMCAUKIIIA IIOJO MDKHAPOOHWX 3JIOYUHIB, BUIMHEHHWX B YKPATHI

IIIOZIO0 CY/IOBOTO IepeCiliAyBaHHs Iep/KaBH, Ha TEPUTOPIL SKOI CTaNHCS 37T0INHHI
nii, a0 meprKaBi HAITIOHAIBHOCTI 3JI0YUHILT 60 KePTBH .

Homamo, 110 BimmoBifmHO 10 Bimomocreit “Ammnesty International”, cranom
HA IOYATOK POCi¥icbKoi arpecii B 2014 p. mpubnausHo 145 mepxaB cBity, TOOTO
6JIM3bKO TPHOX IBEPTEH Bif iX 3arajbHOI KUTBKOCTI, Iepef6aIin yHiBepCcaIbHy
IOPUCANKINIIO IITOJ0 OJHOTO UM KITbKOX i3 MDKHApONHUX 3JI0YMHIB, IPH IIbOMY
10 90 mepskaB rependadaiy TaKy MOYKJIUBICTB 1 17151 3JI0YNHIB, SIKi He € MDKHApO.-
numu'’. Exkciepru €C nopmaiots, o craHoM Ha 2009 p. y €Bpori yHiBepcalbHY
IOPUCANKITIIO IITOJI0 TeHOIUY, 3JI0YNHIB IIPOTH JIOASTHOCTI Ta BIfICBKOBUMH 3710~
9YUHAMY BU3HAYAJIN Y HAIlllOHAJIBHOMY IIPaBl KpUMIHAJIbHI 3akoHU besbrii, Benn-
ko1 bpuranii, Yexii, Janii, Icnanii, Ipnannii, JllokcemOypry, Himewannu, Hinep-
naupis, Cianganii, Ppannii Ta [Isenii. Ha Toit gac 3xificHeHHS yHIBepCcaabHOI
FOPUCANKIIL 9aCTO MJUISArago MPaBOBUM OOMEKEHHSIM, 30KpeMa IIPUCYTHICTIO
[iTO3PIOBAHOrO Ha TEPHUTOPIi Oep)KaBU, sKa 3IiMCHIOE OOBHMHYBaueHHs, abo
IO TMOYATKy KPUMIHAIBHOTO PO3CIIyBaHHs, a60 JO MOYaTKy CYZOBOTO IIPOBa-
ImKeHHs (HAIIPUKJIAJ, I1e BUMAraio KpuMiHaiabHe mpaBo Bennkoi bpurawii, TamHii,
Ipnangii, Higepaaunais i ®panmii).

OxpeMi KpaiHH TaKOXX HOTPeOyBaau y HAI[IOHAIBHIN [IPAaBOBIil cucTeMi Ha
IO3BLI Bix BUKOHaBYOI ab0 CreriagbHOi Cy0BOI BIaIH IJIsI TOTO, 100 pO3roda-
TH KOHKpPEeTHE CyJOBe IepeciilyBaHHs Ha OCHOBI YHIBEpPCAJIbHOI 4M IHIIIOI eKc-
TepPUTOpPiaTbHOI IOPUCAMKINI, ITe 30KkpeMa beinbris, Bennka bpuranis, [cnanis,
Ipnanumis Ta @irnsuanis'®. Y tpasui 2022 p. €BporoCT Bin3HAYaB, 10 “KUTBKICTH
HOBHX BIIKPUTHX CIpaB IIPO CEPIO3HI MDKHAPOIHI 37109MHU B €BpOIIi 3pocia
Ha 44 % 3 2016 mo 2021 pik”, ampke KUIBKICTh (DaKTIB PO3CITIIyBaHHS Ta [Tepecii-
IyBaHHS 3JIOYMHIB I€HOIUNY, 3JIOYWHIB IIPOTH JIIOASHOCTI Ta BIFICHKOBUX 3JI0-
quHiB y 2021 p. oxommnio B €8pori 3171 BUmafok, mpuaomy 3a pik Oyio BiTKpuTo
1547 HOBHX cnpaB. €BpONENChKI eKCIIePTH NOAAIOTH, III0 CTAHOM Ha IPYZAEHb
2022 p. y €Bpomi KOHCTaTyBaJIOCS 3aCymKeHHs 78 0cib 3a MKHApPOmHI 37109U-
HH, Y paMKax YHIBepCaJIbHOI IOPUCANKIT, mounHato4uu 3 2015 p. 3pocTaHHs cTa-
THUCTUKY €KCIIEPTHU IT0B’S3YIOTh 31 ‘CHIBIIPAIeI0 MK OPTaHaMU MIPOKYpPaTypu Ta
CIeIiali30BaHUMHU OPTaHI3alisIMU TPOMAISHCBKOTO CYCIIUIBCTBA, Ui PO3CIIAY-
BaJIbHI 3yCHILJISL TA HMITPUMKA )KePTB OYJIN KPUTHIHO BAKIMBUMU JIJISI IIPOCY BaH-
Hs1 cripaB’. TakosK, BBXKAIOTh EBPOIIEHCHKI €KCIIEPTH, ‘CIeliai30BaHi IPOKYPOPH
OrMUOITIOIOTH CBOI 3HAHHS 100 OCOOIMBOCTEN PO3CIILYBaHHI MUKHAPOTHUX

3JIOMHHIB, @ CYZIN IPOTAroM 6araTboX POKIB BUPIIIyBaau Ha IHAUBIyaIbHIN OC- |2
HOBI HU3Ky Ba)XINBUX IIPABOBUX IHUTAHB , ajne m0 2022 p. Taki cremianxizoBaHi %
HIIPO3/IN CTBOPHIIN JIHIIIE IIICTh KpaiH €Bporn®. »
:
=
' The AU-EU Expert Report on the Principle of Universal Jurisdiction (n 10). N
17 Universal Jurisdiction. A preliminary survey of legislation around the world (n 9). S
'8 The AU-EU Expert Report on the Principle of Universal Jurisdiction (n 10). -
1 ‘New investigations on core international crimes increase by 44 % since 2016. Press Release’ (Eurojust,
23.05.2022)  <https://www.eurojust.europa.eu/news/new-investigations-core-international-crimes-increase>
(accessed: 31.01.2024). 53
 Universal Jurisdiction Annual Review 2023 (TRIAL International) <https://redress.org/wp-content/ |¥
uploads/2023/04/01_TRIAL_UJAR_2023_DIGITAL_27_03.pdf> (accessed: 31.01.2024). S
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[porsirom 2023 p. y cBiti 6ymo 3adikcoBano monam 20 HOBUX BHPOKIB
y dopmati yHiBepcaIbHOI IOPUCANKIIII, ajie JKOIEH 13 HUX He CTOCYBaBCS HOMIN
B YkpaiHi. YTiM, €BPOIENCHKI eKCIepTH KOHCTATYIOTh, 1[0 ‘3BIPCTBa, BIMHEHI
IICIIST POCIICHKOTO BTOPTHEHHSI B YKpaiHy, BUKIHKAIU Ge3npereneHTHy MoOii-
3aIif0 SIK HAI[IOHAJIbHUX OPTaHIB IPOKYPaTypPH, TAK I MDKHAPOTHUX IHCTUTYIIIH,
TaKuX K MDKHApOTHMIT KPUMIHAIBHUHI Cyl Ta OO MO POCIHCHKOI arpecii
‘monaiiMentre 11 posciinyBanp 6ys10 Binkputo B €Bpomi Ta Kanazai Ha ocHOBI
yHiBepcanbHOI opucaukiii’. KpiM Toro, mpoxypartypa KiIbKOX Kpail €Bpomu
posmodana IMOA0 IOAIM POCIMCHKOI arpecii “CTPyKTypHi posciigyBaHHS , SIKi
3 CaMOro IIOYaTKy He OyJIH CIIPSIMOBaHI IIPOTH KOHKPETHUX OCi6 4M iHIMJEHTIB,
Ta cKopimre BoHU Oynu ‘TpuaHadeHi mis 360py HOKa3iB IO0 3JI0YMHIB, CKOE-
HUX ITift 9ac 30poitHOro KOH(UIIKTY, 1106 JaTH CTITIAM 3MOTY aKTHBHO OyIyBaTH
CIIpaBU Ha KOPUCTH MaiOyTHIX KPUMIHAIBHIX IIPOBA/KEHD 2.

Sk mpuxitap Bapto HaBecTH 3asBy ypsiay LlIBerii, oroomreny B 6epesni 2023 p.
[IPO Te IIO ‘B PaMKaX YHIBEPCAJIbHOI IOPUCOUKIII IIIO0 CePHO3HUX MIKHAPOI-
HUX 3;109uHIB’ 3 6epesust 2022 p. mpoxypatypa [IIBemnii mpoBOAUTE ‘CTPYKTypHE
[oriepeiHE PO3CIiyBaHHsT CepPHO3HMX BifICHKOBUX 3JI0YHHIB B YKpaiHi. MeToio
LbOTO IIPOIiecy OYII0 BU3HAYeHe ‘316 paTH JOKa3H, sSIKi MOXXYTh icHyBaTH y [IBertii,
HAIPUKJIA[, CBITYeHHsI YKPATHCHKUX ODKEHINB’; IIBEICHKUI YPSII TOAE, 110 ‘TI0-
TiM JOKa3u MOXYTh OyTH BUKOpHUCTaHi B cymoduHcTsi B [lIBemii, B cymax iHIIIX
nepskaB a60 B MDKHapOIHOMY KPUMIHAIBHOMY Cy/i .

SIx mucas Bocenu 2022 p. M. KepcreH, yHiBepcasbHa IOPUCAUKIIISI IIOBUHHA
6yTH 9aCTHHOIO PillIeHHS [JIs1 PO3B’I3aHHSI MAaCH 3BIPCTB, CKOEHUX B YKpaiHi. Bin
IIIKPECITIOE, 110 ‘3a OCTAHHI KiJIbKa POKIB YHIBepCaIbHa IOPUCAUKIIIS IEPEXKIIIA
CBO€piIHE BipOMmKeHHsI, 0CO6IMBO B €BPOTII, /ie KiTbKa epskas, 30kpema Ppan-
nist, [Isemis, Higepmanoum ta HiMeudymHa, NPUTATHYIN OO BiAIOBINAJIBHOCTI
MMOBIPHIX BUHHUX Y 3BIPCTBAX, CKOEHUX ITifl 9aC IPOMaISIHCHKOI BiitHY B CHpil’,
y cuTyarii, KOJIH Ha BigMmiHy Bin Ykpainu, ‘yHiBepcanbHa IOPUCIUKIIIS € EMUHUAM
PeATICTUIHAM IIIJISIXOM JIJISI CHPIMCHKUX JKEPTB 1 TUX, XTO MTePeKUB MUKHAPOTHI
3JIOYHHHY, KOJIA-HEOYIb TOGATUTH IIPABOCY IS 2.

Y npomy dopmari BkazaHe Ha crenndiky €BpOIENChKUX KPaiH, SKI He Maju
10 2022 p. DocBiny 0cobIMBOCTEN PO3CIIAYBAHHI MDKHAPOTHUX 3JI0YHHIB, ajie
BJKWJIX CyIOBUX 3aXOIiB Y BINIIOBib HA 3BIPCTBA, CKOEHI B YKpaiHi, HacamIepes
Yepe3 MAaCOBUI HAIIJIUB YKPaiHCHKUX [ITyKadiB IIPUTYIIKY. BKkasdyeTbcs, 110 IIPOKy-
popu o, Pymysnii, CroBawauau ta JIaTsii, 30kpema, modanu 36uparu CBif-
9YeHHs, 11106 36eperTu KI0Y0BI TOKa3u I MalOyTHIX cripas. Y I[bOMy BUMIpi
IOMAETHCS, 110 OOY/I0Ba MIITHOI OKA30BOi 6a3H 3 CAMOro MOYATKy 30POITHOrO

2! Conflict in Ukraine and Accountability for Economic Actors: Universal Jurisdiction Increasingly Instrumental
in the Fight Against Impunity (TRIAL International) <https://redress.org/publication/universal-jurisdiction-
annual-review-2023> (accessed: 31.01.2024).

2 ‘How Sweden is working to hold Russia accountable for crimes in Ukraine’ (Government of Sweden, 30.03.
2023) <https://www.government.se/government-policy/swedens-support-to-ukraine/how-sweden-is-working-
to-hold-russia-accountable-for-crimes-in-ukraine> (accessed: 31.01.2024).

» Kersten Mark, ‘Universal Jurisdiction in Ukraine: States should commit to using their own courts to address
Russian atrocities’ (Justice in Conflict, 17.10.2022) <https://justiceinconflict.org/2022/10/17/universal-
jurisdiction-in-ukraine-states-should-commit-to-using-their-own-courts-to-address-russian-atrocities>
(accessed: 31.01.2024).
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KOH(ITIKTY, 6€3CyMHIBHO, HAINXA€, BPAXOBYIOUH, 1[0 OHIEIO 3 TOJOBHUX IIPO-
6seM 1t epeKTUBHOTO 3MiFICHEHHsI YHIBepPCAIbHOI IOPUCOUKINI € TUIMH Tacy,
OCKITBKY KJTIOYOBUX CBIfIKIB CTa€ Ba)KKO 3HAUTH, 3a0yBalOTh PO 1moxii abo Mo-
JKYTh IIOMEPTH, a JOKYMEHTAJIbHI Ta {HIIII JOKa3W BTpadeHi abo 3HUIIeHi*.

Ipodecop Komenrarencskoro yuisepcurery K. k. T'esutep koucratye, mio
BIITOBITHO /10 YHiBepCasbHOI IOPUCAUKIIi ‘Oymb-sKa IepskaBa 3 HeOOXimHIM
3aKOHOIABCTBOM MOjKe IIepecyiflyBaTH POCIMCHKUX 3JIOYMHIIIB y CBOIX HaIio-
HaJIbHUX cynax’. Bin momae, 1o ‘Hepnmﬁ CymOBHIA IIpOIleC Haf pociﬁCLKHM
0OBHHYBaYEHNM 32 MeKaMH YKPaiHU 3 GUIBIIO HMOBIPHICTIO BifOymeThcs Ha
HAI[IOHAJBHOMY PiBHI, HDK Y MDKHapOZHOMY KPUMIHAIBHOMY CY[i, TOMY 10 6a-
raTo Jep)kaB <...> IO3BOJISIIOTE CYIOBI IIpoIecH in absentia’®.

M. KepcreH BingHavae, 110 ‘IepsKaBU ITOBUHHI pobuTtH Oibllle 3 pecypcamu,
SIKI BOHH MAQIOTh Y CBOEMY PO3IIOPSIIKEHHI i 110 ‘Iie 03HaYa€ B3ATH Ha cebe 30-
60B’sI3aHHsI BUKOPUCTOBYBATH YHIBEPCAIBbHY IOPUCAUKIIIO BXKe 3apas’, Iisl 10r0
BUIIA IEP)KABHA BIIafla B EBPOIENCHKUX IeP/KaBaX MA€ dUITKO JaTH 3PO3YMITH,
III0 SIKIIIO POCIMICHKUN T'POMAIsIHUH, MiI03PIOBAHUN Y 3BIPCTBaX B YKpaiHi, 1O~
TpamuTh IO IXHIX JOep’kaB, BOHU 6Y,HYTb HepecninyBaTH OTO y CBOIX cynax’.
Taxuit migxin, momae BKa3aHUM aBToOP,

He 6y/e TAKUM JIOPOTHUM, SIK TIOTIePe/Hi CIIPaBH yHiBepCaIbHOI IOPUCIUKIIIi, BPAXOBYIOUN
KUIbKICTD JIEPKaB, y AKMX TPUBAIOTL PO3CIiyBaHHA OO0 YKPaiHM; 11l Aep>KaBU MOXKYThb
006’ eHATH PecypCH, PO3Bily BaJIbHI IaHi Ta JOKa3y, 100 3poOUTH 3/1ii1ICHEHHS YHIBEPCaIh-
HO{ IOPUCAUKIIIT OUTBIIT €eKOHOMHIM™.

[Ipu nboMy HU3Ka IPaBO3aXUCHUX CTPYKTYP IO OCHOBHMX BUKJIUKIB 3aCTOCY-
BaHHS YHIBEPCAIbHOI IOPUCIUKIIT BiTHOCATD NyOII0OBaHHS BiIIOBITHUX IIPOBa-
IKeHb y PI3HUX IOPUCOUKIIISNX, a TAKOK PU3WK ITOPYIIEHHS IIPaB >KepTB, SIKI,
caMe y BUIAJKY ‘CTPYKTYpPHHX PO3CIiIyBaHb , SIBHO He 3MOKYTh PO3PaXOBYBaTH
Ha IIBHUJKEe BHUPIIIeHHs iXHBOI MPOOIeMaTHKH IOIPHU OfepXKaHUI IIPOLIeCyaIb-
HUU cTaTyc”.

Hi¥icHO, y Mefiia € BITOMOCTI ITPO BUPIIIEHH 3aCTOCYBATH MIAXiM yHIBEPCaJIb-
HOI IOPUCAUKINI 11000 06CTaBUH POCIHCHKOI arpecii B YKpaiHi, KAl BUCIOBUIN
IIPaBOOXOPOHHI Ta cyoBi oprauu Ecronii®, Icranii®, JlaTsii, JInten™, Himequn-

2 Conflict in Ukraine and Accountability for Economic Actors: Universal Jurisdiction Increasingly Instrumental

in the Fight Against Impunity (n 21).

* Heller KJ, ‘Can International Law Bring a Measure of Justice to Ukraine?’ (Carnegie Corporation of New York,

22.03.2023) <https://www.russiamatters.org/analysis/can-international-law-bring-measure-justice-ukraine>

(accessed: 31.01.2024).

Kersten (n 23).

Verbruggen Y, ‘War crimes: proponents of universal jurisdiction target multinational corporations’

(International Bar Association, 07.07.2023) <https://www.ibanet.org/War-crimes-proponents-of-universal-

jurisdiction> (accessed: 31.01.2024).

2 “Estonia’s Internal Security Service also investigating war crimes committed in Ukraine’ (The Baltic Times,
30.03.2022) <https://www.baltictimes.com/estonia_s_internal_security_service_also_investigating_war
crimes_committed_in_ukraine> (accessed: 31.01.2024).

» ‘Spain opens probe into “serious violations” by Russia in Ukraine’ (The Local — Spain, 03.03.2022) <https://
www.thelocal.es/20220308/spain-opens-probe-into-serious-violations-by-russia-in-ukraine> (accessed:
31.01.2024).

% “The Ministry of Justice asks the Prosecutor General’s Office to launch a pre-trial investigation against Putin
and Lukashenko’™ (Ministry of Justice of the Republic of Lithuania, 15.03.2022) <https://tm.Irv.It/en/news/
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au', [Tonpmi, Pymynii, CnoBawannmy, llBenii*?, @panmii* Tomo*. Ane cranoM Ha
cigeHb 2024 p. y BIIKPUTHX [KepeIaX IPaKTUIHO HEMAE BIIOMOCTE! HaBITh IIPO
npubIM3Hi Pe3yIbTATH BIAMIOBITHUX PO3CITiAYBaHb.

[IpoTe OCHOBHI BUKIMKH y wiif cepi OKPeCIUTH B)Ke MOXKIINBO; BOHH Miil-
CHO BKJIOYAIOTH y cebe Barommil pusuk Ay6ioBaHHs Gabys MpoBajKeHb, 110
cTaHe 0COOJIMBO TOCTPUM IUTAHHSIM Y BUIAAKY IIPe/l sIBICHHSI 0OBUHYBadIeHH
KOHKpPeTHHM 0c06aM, i rmepen6adaroTh MaKCHMAaIbHO TOCTPUI BUKJINK CTOCOBHO
peastisaliii mporecyaJbHUX IIpaB IMOTEPIUINX, OCKUIBKA BIH OXOILTIOETHCS H 30-
608 si3anasMu 1iepes; KOHBEHINE0 PO 3aXUCT MpaB JIIOAWHA I OCHOBOIIOJIOXK-
HUX CBO0OO], sIKi BUHIKAIOTD Y BiMIOBIAHIN Jep)KaBi, BOYEBH/Ib, [TICJISI IIOPYIIIEH-
HsI CIIPaBU 3TiIHO 3 MEXaHI3MOM YHiBepcanbpHOI Iopucaukiii. Kpim toro 6ymo 6
HAIBHO OYiKyBaTH, II0 Y [UX CIPaBax arpecop He 6yne BUUHATHU 5K MacIITaOHI
MIpoIeCyaIbHI [Iii, IO BPEIITI-peIIT BUHECYTh YCi TOCTPl CIIPAaBH y TOU CaMUMU
€BPOIENChKUI Cy/ 3 IPaB JIIOANHY, TaK i 3aCTOCOBYBATH IIPOTUIIPABHI (popMu
BIUIMBY Ha YYaCHHUKIB IIPOLIECY Ta Ha CY.

Y mifi curyamii [paMaTUYHOIO € BIACYTHICTH MeEXaHI3MY YHIBEpCaJIbHOI
IOPUCAMKII y HaIllOHaJIbHOMY IIpaBl YKpaiHu. Y BepecHi 2022 p., KOMEHTYIOUH
CHUTYyallilo, Y sAKiil yotupu Kpainw, Ectonis, JlaTsis, JIutea Ta HiMewunna, Bin-
KPWJIN PO3CIilyBaHHs BIICBKOBHX 3JIOYMHIB 32 YHIBEPCAJIBHOIO IOPUCAMKIIIEIO
micis mupokoMaciitabHoro Bropruenns PO B Ykpainy, Ta y sIKiit Ipo Hamipu
posmodaTu mopibHi posciixyBanHs 3asBmwin Icmanis, Hopseris, ITonbmia, Cro-
BagunHa, [IIBemis, [IBermapisa, M. IlamkoBchKuit Haragas, 10 B YKpaiHi 3aKo-
HOTIPOEKT Ne 9438 “TIpo BHeCeHHsI 3MiH O IESTKUX 3aKOHOMABYMX aKTiB YKpaiHU
oo 3abe3revyeHHs] TAPMOHI3allii KPUMIHAIBHOTO 3aKOHOMIABCTBA 3 TTOJIOKEH-
HSIMU MDKHApPOZHOTO IpaBa’>® OyB CIPSIMOBAHUI Ha IOIIMPEHHS YHIBEPCAIbHOI

the-ministry-of-justice-asks-the-prosecutor-generals-office-to-launch-a-pre-trial-investigation-against-putin-

and-lukashenko> (accessed: 31.01.2024); ‘Lithuanian prosecutors to probe filmmaker’s killing in Ukraine

as war crime’ (Lithuanian National Radio and Television, 05.04.2022) <https://www.lrt.It/en/news-in-
english/19/1662906/lithuanian-prosecutors-to-probe-filmmaker-s-killing-in-ukraine-as-war-crime> (accessed:

31.01.2024).

Pancevski B, ‘Germany Opens Investigation into Suspected Russian War Crimes in Ukraine’ (The Wall

Street Journal, 05.04.2022) <https://www.wsj.com/livecoverage/russia-ukraine-latest-news-2022-03-08/card/

germany-opens-investigation-into-suspected-russian-war-crimes-in-ukraine-bNCphal WE30f2REH8BCi>

(accessed: 31.01.2024); ‘Germany launches probe into suspected war crimes in Ukraine’ (Al Jazeera, 08.03.2022)

<https://www.aljazeera.com/news/2022/3/8/germany-launches-probe-into-suspected-war-crimes-in-ukraine>

(accessed: 31.01.2024); Borger J, ‘German prosecutors handed evidence of Russian war crimes in Ukraine’

(The  Guardian,  26.10.2023)  <https://www.theguardian.com/world/2023/o0ct/26/german-prosecutors-

evidence-russian-war-crimes-ukraine> (accessed: 31.01.2024).

2 ‘Aklagare i Sverige utreder krigsbrott i Ukraina’ (19.03.2022) <https://www.svt.se/nyheter/inrikes/aklagare-i-
sverige-utreder-krigsbrott-i-ukraina> (accessed: 31.01.2024); ‘Sweden launches investigation into Ukraine war
crimes’ (The Local — Sweden, 05.04.2022) <https://www.thelocal.se/20220405/sweden-launches-investigation-
into-ukraine-war-crimes> (accessed: 31.01.2024).

* ‘French Prosecutors Open War-Crimes Probe in Ukraine’ (The Wall Street Journal, 05.04.2022) <https://
www.wsj.com/livecoverage/russia-ukraine-latest-news-2022-04-05/card/french-prosecutors-open-war-crimes-
probe-in-ukraine-mLIqrzSeOCykvua8zfop-mLIqrzSeOCykvua8zfop> (accessed: 31.01.2024).

3 Stephenson H, Dannenbaum T, ‘What are War Crimes — and Will Putin Be Tried for Them?’ (The Fletcher
School at Tufts University) <https://sites.tufts.edu/fletcherrussia/what-are-war-crimes-and-will-putin-be-tried-

for-them> (accessed: 31.01.2024).

® TIpoekT 3aKOHY [P0 BHECEHHsI 3MiH /IO [IeSIKUX 3aKOHOABYMX AKTIB YKpaiHU 1110710 3a0e3IIedeHH s rapMOHi-
3anii KpIMIHaJIBPHOTO 3aKOHOJABCTBA 3 MOJOKEHHAMHI MIKHApOAHOro mpasa Bim 20 rpymas 2018 p. Ne 9438
<https://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=65266> (nara 3Beprenus: 31.01.2024).
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KpUMIiHAJIBHOI JOPUCINKII] Ha 3JI0YMHU arpecii, 3I09WHY IIPOTH JIOASHOCTI, BIii-
CHKOBI 3JIOYMHHU Ta TeHOIH],.

Y rpyzsi 2019 p. 6yn0 mpencraBieHO HOBHIT 3aKOHOIPOEKT Ne 2689 “TIpo
BHECEHHS 3MIH [I0 AKX 3aKOHOJABYMX aKTiB YKpaiHW IIOAO IMIUIEeMeHTAIii
HOPM MDKHAPOIHOTO KPUMIHAJIBHOTO Ta TYMAaHITapHOTO IpaBa’*®, IKUil MiCTHB
IIOJIOXKEHHSI IIPO yHIBepCaJbHy KpHUMiHAJIbHY IOPUCIUKIIO Ta Ilepenbadas, IO
BOHa MoryIa OyTH peasi3oBaHa JIMIIE Y TUX BUITaIKaX, KOJIX BIIIOBiLHI 0cOOM Ie-
pebyBanu Ha TepuTopii Yrpainu®. [lomamo, 10 Ipo yHIBEPCAIbHY IOPUCIUKIIIO
IPSIMO He Kayke i1 Yrofa mpo CIiBpoOIiTHUIITBO y cepi 6e3mekn MK YKpaiHOIO Ta
Benukoro Bpuraniero Bix 12 ciuns 2024 p., meit byHIaMeHTaIbHUI 1 IPeLeieHT-
HUH aKT JIUIIIe BKa3Ye, IO CTOPOHH

IIParHyTUMYTb IPUTATHYTU 0O BIANIOBITAJbHOCTI BUHHUX Y BOEHHUX 3JI0YMHAX Ta IHIIINX
MDKHApOIHUX 3JI09NHAX, CKOEHHUX B YKpaiHi a60 IpoTH Hei, BIAIIOBIIHO 0 MDKHAPOIHOTO
[paBa, 30KpeMa HusIxoM minTpuMku pobotu Odicy TenepanbHOro nmpoxypopa YKpainu
Ta MDKHapOIHOTO KPUMIHAJIBHOTO CYHIY IOA0 3a0e3IedeHHs IIOBHOTO Ta CIIPaBelIHBO-
rO PO3CIIiflyBaHHS 3BUHYBAdYeHb Y BOEHHUX 3JI0YMHAX HE3AJICKHUMH, e(heKTUBHAMH Ta
HaJiTHUMU [IPABOBUMU MeXaHizMamu*®.

AJle came Taki JBOCTOPOHHI yTOIY MalOTh YHIKaJIbHY MOKJIUBICTD NOIATKOBO
BPETyJIIOBATH aCIEeKTU [IPAaBOOXOPOHHOrO CIiBpobiTHUIITBA Y dopMmari peariza-
1ii TPUHIIAITY YHIBepCaJIbHOI IOPUCIUKIIIT €BPONENCPKUMU KpaiHaAMU.

Bucnosku. BigmosinHa mporjecyajibHa MPaKTHKa €BPOIEUCHKUX KpaiH cTae
BaroMUM 3HAPSIISIM SIK PO3BUTKY (DeHOMEHY YHIBepCaIbHOI IOPUCAUKIII Ha TJIO-
6apHOMY pIiBHI, TaK i 3a6e3medeHHs CIIPaBe/IMBOCTI ¥ MOKAPaHHI POCIICHKUX
3novynHIiB. OCHOBHI BHKJIMKH Y it cepi HONAraoTs y HOTpebi MigBUIIEeHHS
e eKTHBHOCTI MDKIeP>KaBHOI CIIBIIPAIli Ta CIPUSHHI HEeBIIBOPOTHOCTI TOKapaH-
HsI BIJITIOBITHO /10 KOHBEHIIIMHUX 000B’SI3KIB I[UBLUII30BaHUX KPaiH CBITY.

MaioTe 6yTH BXXHTI JOAATKOBI HafIHAI[IOHAIbHI MEXaHi3MH CTOCOBHO YCYHEH-
HsI PU3HKIB IyOJIIOBaHHS CIIPaB; KOHTPPO3BIAYBAJIbHOTO 3aXKCTYy CyAy I ydac-
HHUKIB IIPOIleCy BiJl OCATaHb arpecopa; NOJATKOBHUX IapaHTIN >KepTBaM fKi OT-
PUMaIN IPOIECYAJbHUN CTAaTyC; OOMIHY MOKa3oBOIO 0a3oio Ta CIPUSHHAIM
y nposesieHHi ekcreprus. PopMaT Takoi MDKIEP)KaBHOI CHiBIpami Mae 6yTa
BTUJIEHUM y CHCTEMI JBOCTOPOHHIX yTOJ Ta B paMKaX KOJEKTUBHUX MeXaHi3MiB,
HacamIieper i erimoio Pamu €Bponu. OKpecieHi acmekTu, 6e3nepevaHo, MOBUH-
HI CTaTU IPeIMETOM HACTYITHUX HaYKOBUX JOCII/IKEHb.

w
&

[Tpoext 3aKOHy IIPO BHECEHHs 3MIH [0 IESKHUX 3aKOHOLABYMX aKTiB YKpaiHM IIOKO IMIUIeMeHTaIii Hopm
MDKHApPOIHOTr0 KPHMIHATBHOTO Ta I'yMaHITapHOTO mmpasa Bif 27 rpyams 2019 p. Ne 2689 <https://itd.rada.gov.
ua/billlnfo/Bills/Card/112> (narta 3BeprenHs: 31.01.2024).

“Universal Criminal Jurisdiction in Ukraine. Country’s legal community is putting public pressure on the
prosecutor general, the president’s office and the government to incorporate principles (Institute for War
& Peace Reporting, 2009. 2022) <https://iwpr.net/global-voices/universal-criminal-jurisdiction-ukraine>
(accessed: 31.01.2024).

% UK-Ukraine Agreement on Security Co-operation (12.01.2024) <https://www.gov.uk/government/
publications/uk-ukraine-agreement-on-security-co-operation> (accessed: 31.01.2024).
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Anna Prykhodko

UNIVERSAL JURISDICTION OVER INTERNATIONAL CRIMES,
COMMITTED IN UKRAINE

ABsTRACT. The current challenges of the legal response to international crimes committed during
large-scale Russian aggression have exacerbated the issue of the application of universal jurisdiction
mechanisms in the global legal dimension and in the context of the domestic legal system and aspects
of comparative jurisprudence.

The investigation of relevant crimes in the national criminal jurisdiction of third countries,
which was announced by the authorities of Estonia, Lithuania, Germany, France, Sweden and others
during the last two years, is of particular relevance in a situation, where there is still no information
in open sources in Ukraine about systematic court decisions in proceedings related to aggression,
ecocide and genocide, and there is an accumulation of decisions on war crimes in accordance with
Article 438 of the Criminal Code of Ukraine regarding violations of the laws and customs of war.
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In addition, the existing proceedings at the International Criminal Court will probably not cover
all persons, who have committed relevant international crimes, and currently there is still a doctrinal
and political discussion regarding the formation of a special supranational or “internationalized”
tribunal for the crime of aggression.

The January decision of the International Court of Justice in the case “Ukraine v. Russia”
regarding the International Convention on the Elimination of All Forms of Racial Discrimination
(in the occupied Crimea) and the International Convention for the Suppression of the Financing of
Terrorism (regarding hostilities in the East of Ukraine) on the events that preceded the large-scale
Russian invasion, shows that not all aspects of the aggressor’s responsibility can be resolved at the
appropriate interstate level.

The article outlines the reflection of the category of universal jurisdiction in international
law and in the modern practice of European countries, primarily in relation to cases in Ukraine,
committed by persons, controlled by the Russian Federation.

The author emphasizes that this practice becomes a powerful tool both for the development
of the phenomenon of universal jurisdiction at the global level and for ensuring justice in the
punishment of Russian criminals. The main challenges in this area are outlined, which consist in the
need to increase the efficiency of interstate cooperation and promote the inevitability of punishment
in accordance with the conventional obligations of civilized countries of the world.

Keyworbs: aggression; ecocide; genocide; international crimes; universal jurisdiction; war crimes.
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INEHTU®IKALIIA TA IIOKAPAHHA 3JIOYMHY TEHOLVY,
BUMHEHOI'O POCIEIO
B ATPECVIBHIV BIVMHI ITPOTU YKPATHU 3 2014 P.

AHOTALIAL. Y CTAaTTi HOCTIMKYIOTBCS MUTAHHS imeHTH]IKALIl 3JI09MHY TeHOLMIY, BYMHEHOTO
Pociero 3 2014 p. mix gac 36poitHOI arpecii mpoTu YKpaiHu, a TAKOXK MOKApaHHS 32 HbOTO. AKIIeH-
TY€ETbCS yBara, 0 B MIKHApOITHO-TIPABOBIM Teopii, y MIKHAPOJHIN 1 HaI[lOHaJBHIN IpPaKTHUIL
HasIBHI IIMPOKUIT 1 By3bKUiI Higxonu no inentudikamii renonuay. Ilupoxuit mixxin BU3Ha€ 3aBep-
LIEHVM 3JI0YMHOM HaMip “3HUIIUTH, TOBHICTIO 60 YaCTKOBO, HALIOHAIBHY, ETHIYHY, PacoBy abo
PpeJiriitHy rpymy sik Taky”, TOOTO JOCTATHBO ONPWIIIOAHUTH 3aKJINKH 10 TeHOIHUY ab0 IIoYaTu pe-
aJIi30BYBaTH reHOUUAIbHII Hamip. HatomicTh By3bkuit minxin nepen6ayae, 1o HaMmip sifiCHUTH
reHoIu/ Ma€e OyTH peasTi30oBaHUIL.

Po6UTHCSI BUCHOBOK IIPO IOIIBHICTE GOpMyBaTH B YKpaiHi HalliOHAJIIBHY CYJOBY IIPAKTHKY Ha
OCHOBI CaMe IIIMPOKOTrO IiIXO/lY, TOOTO BPaXOBYBAaTH HaMIip 3/IICHUTH TeHOLIU/ SIK B)Ke 3aBeplile-
Hui 31049uH. [TinKpecnoeTsest, 1110 GopMyBaHHS HAI[IOHATBHOT MIPAKTUKH BaXIMBO 1 UIsT MKHa-
POIHOTrO PO3IIYKY Ta HPUTSATHEHHS 10 BIINOBINAIBHOCTI 3a TEHOIIH/], BPAXOBYIOYH 3aIIPOBAIIKEH-
HsI 10 IOKapaHHs 32 el 3JI09NH YHIBEpCaIbHOI KPUMIHAIBHOI IOPUCAUKIIIT, TOOTO IPaBO IeprKaB
MPUTITYBATH 10 KPUMiHAIBHOI BIAIOBIJAIbHOCTI Ta KapaTH BiIOBITHIX 0Ci6 6e3BITHOCHO /10 Mic-
151 CKOEHHSI HUMU 3JI0YMHY YU TPOMAISIHCTBA OOBHHYBAY€HOTO Y¥ HOTEPIILIOrO.

KJTI04OBI CTIOBA: MDKHApOJIHE IIPaBO; TeHOLU]T; arpecis; MDKHAPOIHUI 3JI09KH; IIpaBa JIIOUHY;
36poitHUI KOH(IIIKT; MDKHAPOIHI KpUMIHAIBHI CY/IU; MDKHAPOIHUI TOTOBip; MDKHAPOIHI OpraHi-
3a11il; JOPUCIUKITISL.

leHoumy € »XKaxJWBUM IPOAYKTOM PO3YMOBOI HisUIBHOCTI JIIOJUHHU, IUIKOM
CBITOMUM, IIJIECOPSIMOBAaHUM HUIIEHHSAM €001 MOmIOHMX 3a HAI[iOHATHHOIO,
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€THITHOIO, PACOBOIO UM PEJITiMHOI0 03HAKAMHU, IO B IPUHIUIN He MOKJINBO B
IHIIIOMY, He JIOICBKOMY, TBAPUHHOMY CBIiTi. PopMHU Ta MeTOON BUMHEHHS I'€HO-
Uy, HOTO HACJTIIKMA He MOJKHA HI 3 YUM ITOPIBHATH, TOMY T'€HOIIN] Ha3WBAIOTh
3JI0OYMHOM 3JI0YUHIB. [cTOpist 3HA€E 6€371iY IPUKIaAiB BUYNHEHHS TeHOUUAY, 6yau
9acH, KOJIU TeHOnn I OYB 9aCTUHOIO BOEHHUX TAKTHUK i IOTO HaBITh TepoisyBaiy,
HMOT0 BUKOPHUCTOBYBAIH SIK 3HAPSIA/S 3[1HCHEHHS 30BHIIIHBOI YU BHYTPIIIHBOI
MIOJIITHKN AepyKaB. JIIomu 3aBKau 3HAJIM 1 CbOTOMIHI 3HAIOTB, III0 CaMe BOHU BYU-
HAIOTb, OJHAK iM 3HALOOWINCA THCSYOJITTS IJIS TOTO, OO BU3HATH TE€HOLMT,
3JI0YMHOM. [ eHOIN I € 37I0YMHOM 3a 3BUYAEBUM MDKHAPOIHUM IIPABOM i KOHBEH-
LIHHUM 371091HOM 3TifHO 3 KOHBeHIi€0 11po 3amobiraHHs 37I09MHY TeHOIUY Ta
rmokapaHHs 3a Hboro (maii — Korsenmis 1948 p.)!, 3a SIKOIO reHON, BIMHEHUI
SIK y MEPHHH 4ac, TaK 1 ITiJ] 9ac BIMHY, BITHECEHUH /10 3JI0YMHIB 32 MIKHAPOTHUM
npaBoM’. MikHaponuuii cyn y KoHCynbTaTHBHOMY BUCHOBKY “Reservations on
the Genocide Convention” KOHCTATyBaB, III0 3JI0YWH €HOLUAY ‘TIOKYE JIIOACHKY
CBIIOMICTB, IPU3BOIUTH 10 3HAYHUX JIIOACHKUX BTPAT <...>, CyIepeduTh MOpaIi
ta ayxy 1 minsam O6’ennanux Hamiir®. [TpoTe Bce 1ie He 3aIMINNIIO 37I09UH T€HO-
OHLy B ICTOPIIL.

Y MDKHapOIHO-IIPABOBIN HAYIIi IO aHAJI3y OKPEeMUX aCIeKTiB imeHTHdIKaIil
3JIOYMHY TeHOIUAY 3BEPTAINCS BITIN3HSHI Ta 3apyOLKHI HaYKOBIII, CEPEJL SIKIX
Bapto Buokpemutn mpami III. Bacioni, I'. Bepme, A. Kacesze, A. Kopuuesnya,
P. Kpaepa, O. Kpecina, P. Jlemkina, T. Cupoin, Y. [llabaca. Crarts € cipo6oio
KOMILIEKCHO 3BEPHYTH yBary Ha NHUTAHHS imeHTU(IKALii 3I09UHY TeHOIHIY,
BumHeHOTO Pociero 3 2014 p. B arpecwBHIH BilfiHI IPOTH YKpaiHU Ta ITOKapaHHSI
3a HbOTO.

METOIO JOCHIKEHHSI € BUBYEHHsI MUTAHb imeHTU(]IKAIi Ta MOKapaHHs 3a
3JIOYHH TeHOLNY, BINHEHOTo Pociero mix gac 36poitHoi arpecii mpotu Ykpainu
32014 p.

YKpaiHi moHaMIMeHIIIe YOTUPU pa3u B CBOIM HOBITHIH iCTOpIii mOBesocs 3iT-
KHYTHCS 31 3JI0YMHOM TeHonuny: min 9ac [omomomopy 1932-1933 pp., ['omoxocty
1941-1944 pp., memoprariii KpUMChKUX TaTap 1944 p., i 3apas, mim yac 36poiHOi
arpecii Pocii npoTtu Hamoi nep>kaBu. /KomHa HaIjis CBITYy He CTHUKAJIACS 3 THM,
1106 TpoTIToM ocTauHix 100 pOKiB IeKibKa pas MepesKUTH TEHOIUT, | OBOMUTH
MOro BUMHEHHS Ha CBOIM 3eMJIL.

[TifKOHTPOIBHI POCINCHKIM BIami 3ac06M MAacOBOI MPOIATAHAU PO3MOYATIH
(opmyBaHHS reHOIMIAIBHUX HACTPOIB Y POCIICHKOMY CYCIIIBCTBI III0R0 YKpai-
HU IIIe 10 TI0YaTKY POCIiChKOi arpecii B 2014 p., i Ha MOMEHT IIIHPOKOMACIITA6-
HOTO BTOPTHEHHS B YKpaiHy IM 3aJIMIITMIOCS JINIIIE MiATPUMYBATH CYCIIUIbHE Ha-
IIPYy>KeHHsI HeHaBUCTI. [Ipo 1e CBIAYNUTD CIUIKYBaHHS 3 IEPIIUMU 3aTPUMaHUMUA
BINICHKOBOITOJIOHEHUMH POCIFICEKOI apMii Bxke Ha modaTKy Oepesust 2022 p., siki

! KonBeHIis Mo 3amo6iraHHs 3JI09MHY TeHOIHY 1 MOKapaHHs 3a HBOTO Bif 9 rpynus 1948 p. <http://www.

preventgenocide.org/ua/konventsia.htm> (nara ssepuenst: 26.02.2024).

Cryer R, Prosecuting International Crimes: Selectivity and the International Criminal Law Regime (Cambridge

University Press 2005) 246—360.

> Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide: Advisory
Opinion of May 28th, 1951. ICJ. Reports, 1951. P. 15, 23 <https://www.icj-cij.org/sites/default/files/case-
related/12/012-19510528-ADV-01-00-EN.pdf> (accessed: 26.02.2024).
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6ysu TOTOBI 0 (Pi3UTHOTO 3HUIIEHHS HOCIIB YKPaiHCBHKOI imeHTHIHOCTI. [Toun-
HAIOYHU 3 TOTO 9aCy, Ha OKYIOBAaHUX POCIHCHKOIO APMI€I0 TEPUTOPISX BimOymInucs
YUCJIeHH] BUITAIKU BYMHEHHS 3JI09HMHY, 1110 MAlOTh BCi O3HAKH TeHOUHAY: B Ip-
neni, byui, Kymr'sacpKy, y Micrax i micredkax 3amopispkoi, XepcoHCbKOI 06:1a-
CTe# Ta B IHINX MicreBocTsX. Lle Hagamo MOMITHYHI Ta IOPUAMIHI MIACTABY TS
yxBasieHHsI 3asiBU BepxoBnoi Panu Vipainu “Tlpo Buaunnenns Pocificbkoio ®efe-
pamiero reHoruay B Yipaini”4 Ykpaina 26 mrororo 2022 p. 3BepHYyIacs 10 Mix-
HaponHoro cyay Opranizanii O6’equmannx Hamiit i3 3asB010 1mpo reHonus Bif-
nosinuOo o Kousenuii 1948 p., 3sunyBaruia Pociticeky Penepamiio (mami — PP)
y IUIAaHYBaHHI “aKTiB reHOUuAy B YKpaiHi” Ta 3asBmIa, 1o 36poiiHi cuiu PO
“yMuCHO BOUBAIOTH i 3aBIAIOTH CEPIO3HUX KAJIITB IPEACTaBHUKAM YKPAiHCHKOI
Haii — actus reus reronuay Binmosinao 10 cr. I Korsenmii”.

OpHak 3asBU IPEINCTAaBHUKIB PI3HUX JIep/KaB MO0 BYNHEHHS POCIACHKUMHA
BIMICbKaMU 3JI09MHY TeHOUUAy B YKpaiHi 6yau o6epe)XHIME B OYiKyBaHHI Ode-
BHIHUX JI0Ka3iB IIbOTO 3JI09HMHY. Pid He jiuIIe B TOMY, IIJO TEHOLH], Iy>Ke BasKKO
IOBECTH IOPUAMYHO. YCKIaJHIOE CUTYaIlilo IParHeHHs He JOITYCTUTH JIeBaIbBa-
1ii I[bOTO 3JI0YMHY, He IPUHU3UTH MOTO TSDKKICTD, He “3aryOuTtn’ cepeq iHIIMX
TSDKKUX MDKHAPOJHUX 3JIOUMHIB, HaBITh TAKUX, SIK BOEHHI 37109nHMU. Pocis me po-
3yMi€ 1 OCTaHHIM YacOM CTBOPIOE€ BHUIJISIZL IIEPEHECEHHs aKIeHTY 3 TeHOIU/IaIb-
HUX IPIOPUTETIB 10 TEPUTOPIAIbHUX MIPETEH3IM 1 ICEeBAOICTOPUYHNX eKCKYPCiB,
OIHAK MOBAa HEHABUCTI 3aJIMIIACTHCA Ti€I0 caMoro. CKIIQIHOCTI IO#ac M Te, IO
pocitichkuit 6minkpur B YKpaini mpoBaxuBcs i Pocist syisikamacst 3aiBOro posro-
JIOCY CBOiX 3109uHiB. OCKUTBKY TeHOIIH]] HAMTJACTIIIIE TI0B SI3AHUIT 13 TEeP/KaBHOIO
IIOJIITUKOIO, OT0 BYMHEHHS CTAPAaHHO IIPUXOBYIOTh, a F€HOIUJAIbHI PeXKIMUI
TYyT Oy’Ke BUHAXIIIuBI. 3raflaeMo HaIUCTChKy HimedunmHy, sika mpuxoByBasIa
CBOI 3BIPCTBA I I1e OXOOMIIO 10 TaKUX APIOHUIb, IK-0T y Tabopi Tepesun Oymu
CIeriaTbHO 06JIAIITOBAHI IPUMIIITEHHS IJTs IEMOHCTPAIIii MKHAPOIHIM OPTaHi-
3aMisM HaJeKHUX OOYTOBUX YMOB [UIst B si3HeHuX. Pexxum YepBOHUX KXMepiB
MaB [UIsI TAEMHUX [TOXOBAHb COTEHb TUCSIY YOUTHX CIeriaibHI KOMaHIH, WICHIB
SIKUX TaKOXK PEeTYJISIPHO 3HUIYBaJIU. [IJIsI CIOTBOpEHHS iCTOpIi PO 3HUIIEHHS
Haponuum xomicapiarom BryTpimHix cripas (HKBC) y 1940 p. monan 22 Twuc.
ITOTBCBKUX BINCBKOBUX, PeNiriiHUX misdiB Ta iHTerireHmii Coo3 Pagsacpkux
Comiamictnanux Pecrry6uik (mani — CPCP) opranisysas y 1944 p., i3 3anyden-
HsM (aJIBIINBUX €KCIIEPTIB i CBiAKIB, MaciTabHe “po3citifiyBaHHs’ TaK 3BAHOIO
“Kowmiciero Bypnenko™. A mix wac Hiopubepaskoro mnporecy CPCP mamarascst
3BHHYBATHUTH TiTJIEPIBLIB Yy CKOEHHI IIBOTO 3JI0YMHY, ajie TPUOYHAJ I[I0 BEPCiio
BITKUHYB.

[IpoTe cripaBemJINBICTh BUMAarae IOPUANYIHOI OLIIHKU PAIIUCTCHKUX 3JI0YMHIB
B YKpaiHi, siki 6y/1u Ha3BaHI FeHOIIUIOM 1 HACIIPaB/li € TEHOLHUIOM.

[TonsarTsa renonuny HazfaHo B cT. 2 Konsenmii 1948 p. Ilix renonunom

* Tlpo 3asiBy BepxosHoi Panu Ykpainu “TIpo Bunuenns Pociiicbkoro @egepauieio resonuny B Yxpaini”: [Tocra-
HoBa Bepxosroi Pann Yxpainu Bin 14 ksitrs 2022 p. Ne 2188-I1X <https://zakon.rada.gov.ua/laws/show/2188-
IX#Text> (nara 3BepHeHHs: 26.02.2024).

> Coobmenne CrenmanbHoi KoMHCCHM 1O YCTaHOBJIGHHIO M PACCIEIOBAHMIO OOCTOATENILCTB PAcCTpesa He-
MenKo-(aIIICTCKIMY 3aXBaTINKaMi B KaTBIHCKOM Jlecy BOeHHOIUIEHHBIX IOJIbCKUX odunepos. “IIpama”
26 ssaBaps 1944 1.
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PO3YMIIOThCST HACTYIIHI [1ii, YMHeH] 3 HaMipOM 3HUILUTH, [IJIKOM 9K 9aCTKOBO, SIKY-HeOyIb
HaIliOHAJIbHY, eTHIYHY, PACOBY UM PeJITifHy IPYIy SIK TaKy: a) YOMBCTBO WIEHIB Takol
rpymu; b) samomisiHHS CepHO3HUX TUIECHUX YIIKOIKEHDb YU PO3YMOBOTO PO3JIafly WICHAM
TaKOi IPyIIN; C) HABMUCHE CTBOPEHHSI IJISI SIKOi-HeOy/b IPYIH TAKUX )KUTTEBUX YMOB, III0
pO3paxoBaHi Ha [TOBHe YU YacTKOBe (isuvHe 3HULIEHH ii; d) Mipu, po3paxoBaHi Ha 3a110-
6iraHHs JITOPOMIHHS B CepeTOBHILI TaKOI IPYIIH; €) HACHIBHUIbKA IIepefjada MiTeil 3 OfI-
Hi€l JTIO/ICbKOI IPyTIHX B iHIITY®.

Kpim nporo, srigso 3i ct. 3 Kousentiii 1948 p., okpim 6e3nocepenHbOro BYU-
HEHHsI TeHOUUy, KPUMIHAJIbHO-KaPHUMU € TaKl JISHHS: 3MOBa 3 METOIO 3MIific-
HeHHsI TeHOUUMY; ImpsiMe i my6iiuHe MinOypIOBaHHS [0 3MiMCHEHHS TeHOIUY;
3aMax Ha 3/IifiICHEHHS IeHOLUY; CIIIBYy4acThb Y T€HOLMIL.

[IpakTUYHO ifeHTUYHe BU3HAYEHHS I'eHOLUNY, 4K 1y cT. 2 KonBenii 1948 p.,
MICTUTBCA Y CT. 6 Pumcbkoro craTtyTy MDKHapOJHOTO KpPHUMIHAJIBHOIO CYOY
1998 p. (masi — PuMcpKuit ctaTyT)’, IPUIOMY Cepell yCiX MDKHAPOJHIX 3JI04HHIB,
o0 AKuX MDKHApOOHUI KPUMIHAJIBHUAN Cy[, BOJIOJIE€ IPEIMETHOIO IOPUCTUK-
Ii€10 Ta sKI BU3HAYeH1 y 1. 1 cT. 5 PUMCBKOTO CTaTyTy, TeHOIIU, 3Tafly€ThCS Ha
IIePIIOMY MICIIi 3-TOMDK IHIITUX 3JI0YHMHIB (T€HOLN, 3I0YHHHY IIPOTHU JIOSHOCTI,
BOEHHI 3JIOYMHU Ta 3JIOYMH arpecii), 1o MifKpecIioe 0COOINBe 3aHETIOKOEHHS
MIDKHApOIOHOI CIIJIBHOTHU 3JIOYMHOM TeHOLMY HaBITh cepel iHIINX MDKHapOf-
HUX 3104nHIB. Ha momatok mo mporo ct. 25 Pumcpkoro cratyty mepenbadae
BINNIOBiNAJIBHICTD He3aJISKHO Bil (POPMHU CIIBYYACTi Ta HE3aJIEXKHO Bifl TOTO, YU
3y109uH OyB TOBENEHUN [0 KiHI YU OyB BUMHEHUI TUIBKH 3aMaX Ha TeHOIUI.
Y mynxri 3(e) ct. 25 PUMCBKOTO CTaTyTy OKpeMo HependadeHo BiMOBITaIbHICTh
3a mpsiMe Ta myOyTidHe MinOypeHHs 10 BUYNHEHHS IeHOUUY, IHAKIIIe KaXKydH, 3a
3aKJIUKH [0 TeHOIUMY.

Inentnyni o crareit 2 i 3 Konsenmii 1948 p. Hopmu mictsarbes y cT. 4 Cra-
TyTy MDKHapOIHOrO KpUMIHAJIBHOTO TPUOYHATY 1IONO KoiumrHboi KOrocmasii
1993 p.ficr. 2 CratyTy MKHapOIHOTO KpUMIHAIBHOTO TPUOYHATY om0 Pyannu
1994 p.°. Y KpuminaabHOMy Komekci Ykpaiuu (mani — KK Ykpainm) Takox MiTHTb-
CsI IPAaKTUYHO TOTOXKHUU CKJIAZ 3104nHy renouuny (ct. 442)°. Ha gomartok mo

KonBenmist mpo 3amo6iraHHs 3JI09MHY TeHOLU/Y i TOKapaHHs 3a HbOTO Bif 9 rpymmst 1948 poky (u 1).
3rigno 3i c1. 6 PuMcbkoro craryTy juist et iporo CratyTy “reHoruy’ o3Hadae Oyab-sike 3 TAKUX AiSHb, SIKi
BUMHEHO 3 HAMIPOM 3HUIIUTH ITOBHICTIO 260 9aCTKOBO Gy/b-sSKy HAIlIOHATBHY, €THITHY, PACOBY UM PeJIiriii-
HY IPYIIy 5IK TaKy: a) BOUBCTBO 4IEHIB TaKoi rpyIu; b) 3aloisHHSA TSKKUX TUIECHUX YIIKOKeHb a60 IICHXid-
HOTO PO3Jiajly WIeHAM TAaKOI IPYIIN; C) yMHUCHE CTBOPEHHsI JUIsl TAKOI TPYIIM YMOB SKUTTS, PO3PAXOBAHUX HA
TOBeMIeH S ii 10 TOBHOTr0 a60 YaCTKOBOTO (hi3WIHOTO 3HUIIEHHST; d) BIPOBAIKEHHS 3aXO/IiB, CIIPSIMOBAHIX
Ha 3an06iraHHs [iTOHAPOUKEHHIO BCePEIHI TaKOi IPYIH; €) HaCHJIbHHUIIbKA Iepeada [iTell 1iei rpynu 10
irmroi rpynu. Jus.: Pumcbknit Cratyt Mikaapoguoro Kpuminaasroro Cyny Bin 17 nunas 1998 p. <https:/
zakon.rada.gov.ua/laws/show/995_588#Text> (nara sepHeHHs: 26.02.2024).

Statute of the International Criminal Tribunal for the former Yugoslavia (1993) <https://www.icty.org/x/file/
Legal%20Library/Statute/statute_sept09_en.pdf> (accessed: 26.02.2024).

Statute of the International Criminal Tribunal for Rwanda (1994) <https://legal.un.org/avl/pdf/ha/ictr_
EF.pdf> (accessed: 26.02.2024).

3rigno 3 4. 1 ct. 442 KK Vkpainu reHOINIOM € [isIHHS, YMHUCHO BUNHEHE 3 METOIO IIOBHOTO a60 9aCTKOBOTO
SHUILEHHsI Oy/1b-5IKOi HAI[lOHAJIBHOI, eTHIYHOI, PACOBOI YK PEJIIifHOI IPYIM HUISXOM 110306aBICHHS SKUTTS
WIEHIB TAKOI IPYIIN M 3ANOISHHS IM TSKKHX TUIECHUX YIIKOIKEHb, CTBOPEHHS /I TPYIIH KUTTEBUX YMOB,
PO3paxoBaHUX Ha IIOBHE 49U YacTKOBe ii (isvdHe SHUILEHHS, CKOPOYCHHS IITOHAPOUKEHHS Y1 3a1100iraHHs
MOMY B TaKii rpyIi a60 IIUISXOM HaCHIbHUIIBKOI Iepeiadi iiteit 3 onHiel rpynu B innry. [us.: KpuMinanpHmit
Koyiekc YKkpainu: 3akoH Ykpainu Bin 5 kBiTHs 2001 p. Ne 2341-1II <https://zakon.rada.gov.ua/laws/show/2341-
14#Text> (nara sBepuenHs: 26.02.2024).
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BYMHEHHS IeHOIUY, V 4. 2 CT. 442 nepen6adeHa KpUMiHaJIbHA BiIIOBITAJIBHICTD
13a Iy OITivTHI 3aKJIMKY O TEHOLHY, a TAKOXK BUTOTOBJICHHS MaTepiaiB i3 3aK/In-
KaMH 10 T€HOIUAY 3 METOIO iX PO3MOBCIOKEHHS a60 PO3MOBCIOMKEHHSI TAKIX
MaTepiais.

uranns inentudikamnii 06’ €KTa 3JI09MHY TEHOIUAY K ‘TPynu , 0 He MA€E
BUKJIIOYHOI eTHIUHOI imeHTH(IKaIii, He Majo 6 BUHUKATH [JIS1 OLIHKY BYMHKIB
Pocii B Ykpaini. Bigmosinna mosumis MbKHapogHuX CcyniB Oyma chopmoBaHa
MbixkHapogHUM KpuMiHaabHEM TpHOyHANIOM wmono Pyanam y cmpasi Akaiiecy.
[Ticyst oBOITI CKIIAMHUX CIIPOO BUSHAYUTH TYTCI sIK “Tpy1ry” B po3yminHi KouBeH-
1ii 1948 p. (3Bakarouu Ha €MHICTD i3 “TPYHOI0” XyTy MOBH, PEJIirii Ta IHIIIX Xa-
paxrepucTuk), TpubyHan qomaB 10 06’ €KTUBHOTO KPUTEPIIO Iie Cy6 €EKTUBHUI
i cdopmyBas mousttTs “crabutproi rpymu’ ', Takwmit minxin po3suHyB MbKHapoz-
HUH KPUMIHAIBHAN TPUOYHAI 115t KOMUIIHBOI FOTOC1aBii B pillleHHSIX Y CIIpaBax
€miciga? ta Kpcruaa'®, sBepHyBIIN yBary, mio Ay mijeil Kiaacudikamii rpymnu
SIK HaIllOHAJIBHOI, €THIYHOI, pacOBOI 9! peJIiriiiHoi HallOUIbIle 3HaYeHHSI MalOTh
Ti O3HAKY, Ha SIKKX CYO EKTH 37I09MHY 260 TpeTi 0cO6U 00T PYHTOBYIOTE CBOI YsIB-
nennst. [TocninoBHO Taky mosurio 6ys10 BinobpaskeHO B 3asBi Bepxosroi Pagu
Yxpaiau “TIpo Bumaenus Pociiicekoio Peneparriero remouuny B Ykpaini”', sika €
KJIFOYOBOIO JIs1 IOPUANIHOI ieHTrIKAIl YKPAIHIIIB SK TPYIIH, III0 CTajxa 00 €K-
TOM T'€HOLIHLY.

OpHak y MDKHApOTHO-TIPABOBIN Teopii Ta B MPAKTHUI]l He MEHII CKJIATHUM €
HasBHICTB BY3bKOTO I IITMPOKOTO PO3YMIHHS 37109UHY reHoruny. OCHOBHUM TyT
€ IHIIIe 3aTTUTaHHS: YU BBKATH 3aBePIIICHUM 3JTOYMHOM HaMip 3MIFICHUTH Te€HO-
I[UJI, 97 BCe-TAKU HaMip MOBUHEH Oy TH peanizoBaHNM? A SIKII[O peaTi30BaHUM, TO
B sikoMy 06¢s131¢ [Ilmpoxwmit minxin, 6e33amnepeTHo, BUSHAE 3aBEPILIECHIM 3JI09H-
HOM HaMmip “3HHUIIUTH, TOBHICTIO a60 YaCTKOBO, HAIIOHAJIBHY, €THIYHY, PACOBY
a6o peJirifiny rpymy sK Taxky”, sIK Iie BIacHe it 3By4nTh y Konsenii 1948 p., To-
6TO OCTATHHO ONPMITIONHUTH 3AKJINKH /10 TEHOIIAY 260 II0YaTH PeaisoByBaTH
reHoIMAIbHAN HaMip. [IpoTe Takmit miAXif AajieKo He 3aBKIX MOAUISE MIPKHA-
POZHA Cy[I0Ba IPAKTUKA, YOMY € TOJIOBHOIO IIPUIMHOIO ITIOOOIOBAHHS IeBaIbBaIlii
takoro 3ioguHy. Came yKaxJIuBi Maciurabu reHoruay mifg dac J[pyroi ciroBoi
BIfHM Majy HACJIIKOM HiATOTOBKY ¥ yxianeHHs Konsenmii 1948 p. i3 Bipomo
B HEMOXKJIUBICTH IIOBTOPEHHS. YTIM, HHHI Y CYHOBIM HpPAKTHUIIl HEMA€ HaBITb
Ipu6IN3HO BU3HAYEHOI KITBKOCTI 0Cib, 1010 sKux 6ysau ab0 MaioTh CIIPSIMOBY-
BAaTHUCA 3JI0YUHHI Aii. TakuM 4MHOM, Ile TUTAHHS KOHKPETHOI CyZOBOi OI[IHKH.
Byspknit minxin nepenbagae, 1110 HaMip 3aiifiCHUTH reHonus OyB peaisoBaHMUIA,
IPUYOMY Ma€ 3HAYeHHs KUIBKICTb JKepTB, sika IOBUHHA OyTU “CYTTEBOIO 4acTH-
HOI0” BU3HAYEHOI TPYIIH, X09a i TYT € 0COOIUBOCTI B OIiHKaX. Takuil migxin €
OLIBII ITONMINPEHUM Y MDKHAPOIHIN CY/IOBINl IIPAKTHUIl, OJHAK, 3HOBY-TAKH, He
onnocrartHuM. OTKe, TOIOBHA IIpo6IieMa IOJIsArae, Mo-Iepiile, B OIiHmi “Hamipy”
SIK JIOCTaTHBOTO €JIeMEHTY 3aBepIIeHOr0 3JI0YMHY reHouunay. Ilo-mpyre, B omin-
" Prosecutor v. Akayesu, (ICTR-96-4), ICTR (Chamber I), Judgement of 2 September 1998, para. 511, 516, 701.
12 Prosecutor v. Goran Jelisi¢ (IT-95-10-T), ICTY (Trial Chamber), Judgement of 14 December 1999, para. 70.

3 Prosecutor v. Radislav Krsti¢ (IT-98-33-T), ICTY (Trial Chamber), Judgement of 2 August 2001, para. 557.
14 TIpo 3asBy BepxoBHoi Pagu Ykpainu “ITpo BunnenHs Pociiicbkoro ®enepariiero resoruny B Yrpaini” (H 4).
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i MacinTaby (isUIHOTO 3HUIIEHHS JTIONeil 3a O3HAKaMy, Bu3HaueHUMH KoH-
BeHIIi€0 1948 p. TakoX OIIHIII MI/IJIATAIOTH 3aKJINUKH O 3HUIEHHS, IIUIKOM 49X
9aCTKOBO, SIKOi-HeOyIb HAIIOHAIBHOI, ETHITHOI, PACOBOI YU PEJITifiHOI IPyIu SIK
Takoi B ceHcl ¢T. 2 KonBenmii 1948 p.

[Tinxoqn MDKHApOSHUX CYHiB, a THUM I1ade HAIIOHAJIbHUX, BUSBIJINCS
He 3aBxau ogHakoBumu. Lle cyrreBo yckimagHioe GOpMyBaHHs cTpaTerii 06BU-
HyBadeHHs B FeHOIN/II B MDKHAPOJHUX cynax. BogHodac Ykpaina Mae oKkasy sIK
HaMipy 3AIMCHUTH T€HOIU/, TaK i GaKTh BUMHEHHs reHoruay. | e Moxe i Mae
6yt OCHOBOIO i (POPMYBAaHHSI HAI[IOHAJIBHOI CY[OBOI MPAKTHKH ITOKAPAHHSI
reHonuny. Po3ristHeMo 1je G1IbII IIpeIMeTHO.

Ha mamry nymKy, omiHKa reHonuaabHUX HaMipis Pocii B YkpaiHi Mae po3ris-
IaTUCS y IBOX IUTOLIMHAX, KOJKHA 3 SIKMX MA€ 3HAYEHHsS B KOHKPETHUX 0OCTaBH-
Hax. [To-mepure, sIK HeBig €MHa CKJIAZIOBA [ep/KaBHOI IOJIITHKU OOIPYHTYBaHH
iJIel arPeCUBHOI BIfHN IPOTH YKpaiHu, MeTOMIB i 3aco6iB ii BemeHHs1. Y 3aranb-
HOpOCicbkOMy Maciitabi peryssipHy ICHXOJIOTiYHY 0O0pOOKYy HaceleHHsS 3Mifi-
CHIOIOTH 7e-akTo JepyKaBHI 3acOOM MAacOBOI IIPOMATAHIH, SIKI 3a06e3IeTyIoTh
(opmyBaHHS reHOIMIATBPHIX CTEPEOTHUIIB Y MacoBiit cBimomocTi'. [To-gpyre, 1e
TeHOIIMJAIbHIM HaMip BUKOHABIIIB, IO IIi/l BIUITMBOM T'€HOIIUIAJIbHUX 17]e0JI0TeM
IepsKaBHOI ponaranau GOPMYETHCS Ta Peati3yEThCs B OKPEMUX IPyIIax, IO Ie-
pebyBatoTh Ha TepuTopii YKpaiHu mif pOCIiChKUM KOHTpPOJIEM i 6e310cepenHbo
BYMHSIOTH 3JI0YUH IeHOIUNY.

[Ipu mpomy, 110710 HaMIpiB, TO BIIIIPAaBHOIO TOYKOIO TYT € BU3HAHHS TOTO
(axry, 1110 mEpeniK BOEHHUX 3JI0YMHIB i 3JI0YMHIB IPOTH JIOASHOCTI BKIIOYAE
Bci a60 MarbKke Bci mistHHs, BUKIaneHi B cT. [1((a)-(e)) Kousentrii 1948 p, siki it cTa-
HOBJISITH T€HOIU/, aJle JIUIIIE 3a YMOBH, III0 iX BUNHEHO 3 OCOOIMBUM YMUCIOM
(dolus specialis), a came reHOIUAANBHUM. [HaKIIIe KaKydH, CaMOI JINIIIE 3aXMap-
HOI »KOPCTOKOCTI y 3HUIIEHHI HaBITh BEJIMKOI KUIBKOCTI JIIOJIEHl He JOCTATHBO
st Toro, o6 Taxi Aii 6y10 BUSHAHO reHOUAOM. J[[OBeleHHs TeHOIMAAIbHOTO
HaMIipy PO3IJLIAETHCS SIK KiIo4oBe. Bimoma crpaBa “Xopsartis nmporu Cepbii”,
sIKa TpuBaja 15 poKiB, 3aBepIIIIIACs THUM, 10 MDKHApOIHUI CY/I He 3HAMIIIOB 10~
Ka3iB BUNHEHHSI 3JI0YMHY I'eHOLUY, IIepPenycCiM i3 MPUINHH BiICYTHOCTI IOKa3IiB
iCHyBaHHS HaMipy 3HHUIIEHH:'. [HIIIa cripaBa 110710 reHoIuay B MbKHapOZHOMY
cyni— “Tam6ist mpotr M'stHMK” — TaKOK MA€ TYMaHHI [TEPCIEKTUBY 3 Ii€l K IIPH-
9UHU.

3aKINKN IO TeHOIUAY B POCIFICBKMX 3ac00ax MacOBOI IIPOIAraHAN [TOBUH-
HI PO3IISIIATHCH SIK 3aBEPIIEHUI 3JI09HMH, 1 TOMY € JOCTaTHBO IIiATBEPHKEHb
y MDKHApOAHIi CymoBii mpakrtui. 3ragaemo Bupok Hiopubepspkoro tpubyHa-
ay y cupasi IOmniyca IllTpatixepa 3a nmponaraHguCTChbKi aHTUCEMITCBKI CTAaTTi, 1110

1> JluB.: Hampukiaam: BumHskoBa A, ‘Imeonorsm reHoumpy: SIK IMOKapaTH POCICHKAX HPOIAraHAVCTIB 3a
3aKINMKM [0 3HULIeHHs yKpainuis' (Lemexmop media, 30.11.2023) <https://detector.media/infospace/
article/219998/2023-11-30-ideology-genotsydu-yak-pokaraty-rosiyskykh-propagandystiv-za-zaklyky-do-
znyshchennya-ukraintsiv> (mata 3BepHeHHs:: 26.02.2024); Tonosi npomaranguct PO MaoTh BiANOBIIATH
3a crarrelo “sakiauku no remorumy” — LITIN <https://www.ukrinform.ua/rubric-society/3802741-topovi-
propagandisti-rf-maut-vidpovidati-za-statteu-zakliki-do-genocidu-cpd.html> (zara 3Beprenns: 26.02.2024).
International Court of Justice. Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Croatia v. Serbia) Summary of the Judgment of 3 February 2015 <https://www.icj-cij.org/sites/
default/files/case-related/118/18450.pdf> (accessed: 26.02.2024).
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OOI'PYHTOBYBaJI TeHOIIUAAJIBHY IIOJIITHKY HAIUCTIB, a TAKOX CIPaBY MPOIIaraH-
nucra Akarecy, 3acyyKeHoro Mib>kHapOgHUM KPUMiHAJILHUM TPUOYHAIOM II0I0
Pyannu no mosiunoro nos6asienHs Boii. [Tpu npoMy bpurancekuit KopomiBch-
Kuit 06’eqHaHmi [HCTUTYT 0GOPOHHUX HOCIIMKEHb 3BEPHYB yBary Ha TpPaHC-
(opmariii mepBUHHOTO TeHOIUAIBHOTO IUIAHY: 3 PO3IIMPEHHSM YKPaiHCHKOTO
OIIOpPY, POCIMCHKHI IUIAaH 3HUIIUTH BIJHOCHO HEBEJIMKY YaCTHHY HaceJCHHS
TpanchOpPMYBaBCs Ha [UIaH 3HUIIEHHS 3HAYHO OLIBIIOL IPYIIH, a CaMe BCIiX, XTO
IEeMOHCTPYE IPOYKPAiHChKY HAJIAIIITOBAHICTb.

[IpoTe SIK IOPUIMYHO IIOB SI3YETHCS IIPOITATAH/A T€HOUAY Ta TeHOLMIHIIN
Hamip? AmessamiitHa masata MKHaApOZHOTO KPUMIHAIBHOTO TPUOYHATY IOMO
Pyanpu migkpeciamia, 1o ocoba Moxke 6yTu BU3HaHA BUHHOIO Y IIPsIMili Ta Iy6-
JIYHINA Ipomara’yi reHOUUY, SKIIO BOHA IPSIMO Ta Iy6rigHo migbyproBaia mo
BUMHEHHs TeHOIUAy (actus reus) i mana Hamip me pobutu (mens rea). Ilpsime
min6ypIOBaHHs 0 BYMHEHHs TeHOIMAY BUMArae, mob mpoMoBa 6yiaa mpsMuM
3aKJIMKOM 10 BUMHEHHS reHonuay'’. B iHmmii cripasi Amessmiiina nanata Pyan-
IiIChKOro TpUOYHANIY MiMIIIa BHCHOBKY, 110 0CO0y MOKHA BH3HATH BHHHOIO
y IIpomaraHji reHOIUaY, SIKIIO ‘BOHa <...> MaJia HaMip IpsIMO Ta Iy OIidHO M-
6ypIOBaTH IHINKX [0 BIMHEHHS reHONuny (HaBMHUCHUI eleMeHT abo mens rea)
<...>. Taxuit Hamip cam coboro mependadae reHOUAHMIT HaMmip' 'S,

BayxJIMBUM TYT € IIle OMH BUCHOBOK MiXHaponHoro TpubyHany mono PyaH-
I¥, BIJIIOBITHO IO SIKOTO IIPO HaMip BYMHHUTH OOBHHYBAYeHUM 3JI09HMH I'€HOIU-
Iy MOKHa 3pOOUTH BUCHOBOK ‘Ha OCHOBI 3araJIbHOTO KOHTEKCTY CKOEHHS IHIITIX
BUHHUX JIisIHb, CHCTEMAaTUYHO CIIPSIMOBAHUX IIPOTH Ti€l caMoi IpyIy, He3aJIeKHO
Bifl TOTO, 9 [i akTy Oy BYMHEHI OJHUM i TUM CAMHM 3JI0YMHIEM UM iHIIN-
MU, OCKITBKY KOHKPETHUH HaMIp, K IICUXOJIOTT9HMIT (haKTOP, ‘BaKKO a60 HABITH
HEMOXJINBO BuaHaunTw . [HIM (bakTOpH, Taki K MacITab CKOEHUX 3JIOMiSHb,
iXHII 3araJpHUN XapaKTep, y perioni abo kpaiHi, a6o, KpiM yCcboro iHIIoro, pakt
HaBMECHOTO Ta CHCTEMATHIHOTO BUOOPY )KEePTB YHACIIIOK IX WICHCTBA B IIE€BHIM
KOHKPETHI! TPy, BUKJIIOYA0YN WIEHIB IHIIUX TPYII, MOKE JO3BOIUTH, HA IyM-
Ky TpubyHairy, mpumycTuT “HaMip TeHOIMY CTOCOBHO KOHKPETHOTO aKTy .

BapTo MaTu Ha yBasi, 0 OKPIM 3araJIbHOTO IIPOIATaHAMCTCHKOIO IPOCTO-
PY, B sIKOMY mepebyBa€e pOCiiicbKa apMist, y KOXKHOMY POCIFICBKOMY 30POIHOMY
MiIPO3MALTI KOMaHAUP 00OB’SI3KOBO TPAHCIIIOE I1i MPOIMATAHIMCTCHKI IIITAMIIH 1,
TaKUM 9UHOM, € IPUHAMMHI Hmif6ypioBadeM 10 BYMHEHHS 3JI0YUHY TeHOIHIY.
Y MDKHApOmHOMY IIPAaBOCYIMl BXKe iICHy€e IpaKTHUKa IOJ0 PO3MIALY TaKHUX Ka-
TErOpill CIpaBs, B SIKUX PI3HOBHJAMIU HE3aKIHUEHOTO 3JI0YMHY IeHOIHUIY BBayKa-
I0THCS IPSIMI Ta IyOJIivHI 3aKJIMKY 10 CKOEHHS 3I09MHY TeHoruay. Hampuxiaz,

Prosecutor v. Pauline Nyiramasuhuko et al. Case No. ICTR-98-42-A, Appeals Judgement, 14 December 2015,
para. 3338 <https://ucr.irmct.org/LegalRef/ CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-98-
42/MSC46274R0000566970.PDF> (accessed: 26.02.2024).

Prosecutor v. Nahimana et al. Case No. ICTR-99-52. Appeals Judgement. 28 November 2007, para. 677
<https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-52/
MSC31299R0000555170.PDF> (accessed: 26.02.2024).

Prosecutor v. Jean-Paul Akayesu. Case No. ICTR-96-4-T, JUDGEMENT, 02 September 1998, para. 523
<https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/

MSC15217R0000619817.PDF> (accessed: 26.02.2024).
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II[O/I0 PYaHAIMCHKOTO KOMIIO3UTOPA Ta CIiBaka Bikiumi, sikuit 6yB 3acymKeHuit 1o
YB’SI3HEeHHsI 3a IPSIMI Ta ITyOJIidH] 3aKJIUKA JO TeHOHAY ™.

Takum 9IHOM, i3 BUCOKOIO BIPOT1THICTIO MOKHA CTBEPI)KYBATH ITPO iICHYBaHHS
TOCTAaTHBOI KUIBKOCTI JIIOfIEl, 30KpeMa cepefi pOCiFIChKUX BilICbKOBOIIOJIOHEHUX,
sKi 260 cami € migbyproBadamu, 60 MOKYTh CBIIIUTH PO MifOYPIOBAHHS iX KO-
MaHIVPaMH 10 BYNHEHHS 3JI09MHY reHonuny. OfHaK MHOKUHHICTD POCIFICBKUX
BUKOHABIIIB 3JI0YNHY T€HOIIUY MIiHIMI3y€ KIJIbKICTh K€PTB KOKHOTO 3 HHX, II]O
MOXKe CIIOTBOPIOBATH 3arajbHy KapTHHY MAacIITaly 3/I09MHY Ta “XOBaTH Te-
HOIIMJ, 32 IHIITMMH MDKHAPOZHUMH 3JI0YMHAMY, BUIMHEHUMH Pociero B YKpaiHi.
Lle, MOXJIBO, € OQHIEIO 3 0COOIMBOCTEN BUNHEHHsI POCIEIO 3JI0YMHY TeHOIHY,
KOJIM ICHY€ MHOKMHHICTD BUKOHABIIIB €JUHOTO 3JI0YNHHOTO HaMIipy, KON KO-
HUI i3 BUKOHABIIIB € JOCTATHHO ‘aBTOHOMHHUM Y CBOIil 3JI0YUHHIN AiSIIBHOCTI
Ta BIIeBHEHUI y 6e3kapHOCTI. [[0BOJII Ba)KJIMBUM € Te, 110 MDKHAPOIHA CyIOBa
[IPAKTHKa [IPOSIBIISIE TEHAEHINIO He OB SI3yBaTH KOHKPETHOTO OOBUHYBAIEHOTO
3 BIITIOBIJAJIBHICTIO 32 BEJIMKY KUIbKICTH CMepTeit ab0 3HAUHY IIIKOMNY, KIIbKICTh
BUKOHABIIIB 3JIOYMHY T€HOIUAY alpiopi € HEBU3HAYEHOIO, A OTKE, He IIIJIATaE
0OMEXEHHIO Ta MOKe Oy TH JOBOJIi 3HATHOIO.

Baxsmsoro € nosunis MikuaapomgHoro TpubyHaiy mono Pyannu, sikuit 3a3Ha-
9HB, 1110 BCyIeped MOIIUPEHI Iy MIli 3JI0YHH TeHOIUY He 03HaYa€e (PaKTHIHOTO
SHUILEHHS IPYIIX 3aTAJIOM, OfHAK MA€THCSI Ha yBa3i, Kosn Oynb-sike 3 [IisiHb, 3ra-
maHuX y crarrsax 2(2a)-2 (2e), 3mifiCHIOETHCSI 3 KOHKPETHUM HaMiPOM 3HUIIIATH
“moBHICTIO 260 9aCTKOBO™ HAIIOHAIBHY, €THITHY, PACOBY UM PeJIriiiHy rpymy?.
J1st MDKHapOIHOTO KPUMIHAIBHOTO CYAy KOHKPETHII HaMip 3HUIIUTH TIOBHi-
¢TI0 260 9aCTKOBO  HAIIOHAJIBHY, €THIUHY, PACOBY UM PEJITrifiHy IPyIy TaKOX €
nepBuHHUM. KpiM TOTO, TOTIPY MOIIUPEHUI CTEPEOTHII, 1110 PO FeHOIU MO>KHA
BECTU MOBY TUIBKH 32 HAsIBHOCTI 3HAYHOI KUIBKOCTI ITOTEPIIUINX, III0 HAJIEKATh
To OfHI€l 31 3rafjaHuX I'PYI, BIATIOBITHO N0 EnemeHTIiB 3;104nHIB Mi’KHapOogHOTO
KPUMIHAJIBHOTO CYAy, A KBai(ikaiii 3JI09UHYy TeHOIUAY HOCTATHBO, 1100 B
pe3yabTati 0ro BIMHEHHS ¥ $hopMi 6YIb-SIKOTO AisSHHS, Tepe6a1eHOro CTaTTsI-
mu 6(a)—6(d) Pumcpkoro cratyTy, moTepinMu CTajau ofHa abo 6iibiire ocobu™.
Tob6To mist xBasidikamii 3I09MHY TeHOUAY HOCTATHBO X04a O OHOTO 3 MisHb,
1110 KBami(piKy€eThCsT SIK TeHOLU i X049a 6 OHOTO IIOTEPIIIOro.

[Tpunarigao 3rajaemo 4. 1 c1. 442 KK Ykpainu, BiIOBITHO 0O SKOI T€HOITH-
IOM € ‘[iSHHS, YMUCHO BYMHEHE 3 METOIO IIOBHOTO a00 YaCTKOBOTO 3HUIIEHHS
6ynp-s1K0i HAIIOHAJIBHOI, €THITHOI, PACOBOI UM peiriitHoi rpymu <...>’; T06TO
111 itoro KBasidikarii came Hamip 3HUIIEHHS OTHIE] 3 3aXUIIEHUX IPYII € BU3HA-
JaJbHUM, a He HACIAKKA Y (POpMI caMOro IMOBHOTO UM YaCTKOBOT'O 3HHUIICHHSI.
Taxoxx KK Vkpainu nepenbadae KpuMiHaIbHY BiJIOBIANIbHICTD 38 TOTYBaHHSI
10 TeHOIUAY Ta 3aMax Ha 1el 3704uH (cTarTi 14, 15, 16). ba 6inbIire, 3rigHo 3 4. 4
cT. 68 KK VkpaiHu 3a BUMHEHHS TOTYBaHHs /10 TeHOUU/Yy Ta BUMHEHHS 3aMaxy

2 Prosecutor v. Simon Bikindi <https://www.internationalcrimesdatabase.org/Case/130/Bikindi> (accessed:
26.02.2024).

2! Prosecutor v. Jean-Paul Akayesu. Case No. ICTR-96-4-T, JUDGEMENT, 02 Sep 1998, Para. 497 (n 19).

» Elements of Crimes of the ICC <https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.
pdf> (accessed: 26.02.2024).
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IIEHTHU®IKALIA TA TIOKAPAHHS 3JIOYMHY TEHOLUY, BYNHEHOI'O POCIEIO B ATPECUBHIN BIMHI...

Ha II€¥ 3I09UH MOKe OYTH 3aCTOCOBaHEe MAKCHMaJIbHE MOJINBE ITOKAPAHHS —
IoBiYHEe 11030aBJIeHHSA BOJI>.

BopHOYac yKpaiHChKi CyIM IIOKK He MAlOTh 3aBEPIIICHUX IIPOBAIKEHb OO
3BUHYBaYeHb NIPencTaBHUKIB Pocificbkoi Pepepariii y BUMHEHHI 3JI0YMHY T'€HO-
LAY, BITOMO IIPO OfiHE IpOBayKeHHs Y BepxosHOMY Cyzi. B okpeMux Bumagkax
CYZIM HaBiTh He BUSHAIOTD IOPUCAMKIIIO YKpaiHH 3 IUX TUTAHb:

TakuM 9MHOM, BUMOTH I03MBada PO BCTAHOBJICHHS (DAKTy TeHOIUAY, TOOTO PO MiK-
HApPOIHUN 3JI09UH (IIPAaBOMOPYIIIEHHS), He HMiUIATaloTh PO3IJSIAY B HOPSIIKY HHUBUIHHOTO
CYZIOYMHCTBA, a IOBUHHI IIEPEBIPATHCH B IOPSIIKY KPHUMiHAJIbHOTO IIPOIECYaTbHOIO 3aK0-
HOZIAaBCTBA 1 BITHOCSATBCS IO KOMITeTeHIii MiPKHapOgHOro KpUMIiHAIBHOTO Cymy (crpaBa
Ne 215/1351/23)%.

SIxoro Toni Moyke 6yTH HalliOHAIbHA CY/I0BA IPAKTHUKA IOKAPAHHSI 3JI0YHHY Te-
HonuAy? Y1 BapTO YeKaTH Ha pillleHHSA MDKHAPOTHUX CY/IB y MOKapaHHI pOCii-
CBKUX 3JIOYMHIIIB! Y PI3HMUX KpaiHaX BU3HAETHCS a00 MEPIIHIT — IIMPOKHUITL, 260
OPYTH — BY3bKHI IigXif IOpUANTIHOI KBamidikarii reHomuny. XKopceTkux Mix-
HApOIHO-TIPABOBUX 3000B’sI3aHb IIIOJI0 IILOTO He iCHYE. A OTXKe, He iCHY€E I 00Me-
’KeHb Ha IPUTATHEHHs 0O KPUMIHAJIBHOI BiATIOBINAJIbHOCTI HA OCHOBI IIIPOKOTO
MIAXONY B IOKapaHHI T€HOIUAY.

BucHosku. KonBen1is 1948 p. xo4 1 He CTBOPIOE BJIIACHOIO MeXaHi3My II iM-
IUIEMEHTAIlil, IIpoTe i He 0OMeXKYy€ B MOJIMBOCTI ITOKapAHHS 3JIOYHHIIIB KOM-
[EeTeHTHUMHU HAI[lOHAIbHUME a60 MbKHaponuumu cymamu: ‘Ocobu, siki 3miic-
HIOIOTh TeHoIu abo Oynb-siki iHIM 3 mepenidenux y cr. Il pisHp MaloTh 6yTH
3aCyMKeHI KOMIIETEHTHUM CY[IOM Ti€l IepKaBH, Ha TepUTOPIL sIKOi 6yJI0 BUNHEHO
Ile MisHHS, a00 TaKUM MDKHAPOIHUM KPUMIHQJIBHUM CYIOM, SIKAM MOXKE MaTH
IOPUCAMKINIIO 1100 cTOpiH 1i€l KouBeHIil, SKi BU3HAIN IOPUCIUKIIIIO TaKOTO
cymy’ (cr. VI). LJiKOM 049€BUIHO, 110 3ITKHYBIIUCH i3 6araTbMa BUIAMKAMY BYM-
HEHHS Ha CBOIll TepuTOpii HisfHb, 1110 MiANaNaoTh Mif Bu3HadeHHs crateit I1I ta
IV Konsennii 1948 p., Ykpaini BapTo (pOpMyBaTH HaIliOHAJIBHY CYIOBY IPAKTUKY
Ha OCHOBI caMe IIIMPOKOTO MiIXO1y, TOOTO BPaXOBYBATH HaMIip 3[ifICHUTH I'€HO-
IUJ SIK BXKe 3aBepIIeHUl 3JI0YUH. YTIM, caMe IIMPOKUHU IIXil 3aCTOCOBYETH-
cs1 y KpUMIHaJIBHOMY 3aKoHOpaBcTBlI HiMmewunnu. PopMyBaHHS HaIlOHAJIbHOI
IIPaKTUKU TAKO>K BaXKJIUBE [UISI MDKHAPOIHOTO PO3LIYKY Ta IPUTATHEHH: IO Bifl-
IIOB1JaJIBHOCTI 33 T€HOIU]I, BPaXOBYIOYH 3alIPOBAIKEHHS [0 IIOKApAaHHA 3a el
3JIOYHMH YHiBEpCaJIbHOI KPUMiHAIBHOI IOPUCAUKIIIT, TOOTO IPABO IepsKaB IPUTS-
TYBaTU 10 KPUMiHaJIBbHOI BilIIIOBiTaJbHOCTI Ta KapaTH BiINIOBiTHUX 0ci6 6e3Bifn-
HOCHO IO MICIISI CKOEHHSI HUIMH 3JIOYHHY YU TPOMAJSHCTBA OOBUHYBAaUYeHOTO IH
IIOTEPIIIJIOTO.

» Kpuminansauit kogekc Yxpainn (1 10)
2 YxBana TepHiBchKoro parionnoro cyay micra Kpusoro Pory Ininpomerposcbkoi obmacti Bin 31 6epesus
2023 p.y cupasi 215/1351/23 <https://reyestr.court.gov.ua/Review/109950563> (nata 3BepHeHHst: 26.02.2024).
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Vitalii Gutnyk

IDENTIFICATION AND PUNISHMENT OF THE CRIME
OF GENOCIDE COMMITTED BY RUSSIA SINCE 2014
IN THE AGGRESSIVE WAR AGAINST UKRAINE

AsstrACT. The article explores the issue of identifying the crime of genocide committed by Russia
since 2014 during the armed aggression against Ukraine, as well as its punishment.

It is emphasized that in international legal theory, in international and national practice, there
are broad and narrow approaches to the identification of genocide. The broad approach recognizes
as a completed crime the intention to “destroy, in whole or in part, a national, ethnic, racial or
religious group as such”, i. e. it is enough to publish calls for genocide or to start implementing
genocidal intent. Instead, the narrow approach assumes that the intent to commit genocide must be
realized.

It is concluded that it is expedient to form national judicial practice in Ukraine based on a broad
approach, that is, to consider the intention to commit genocide as an already completed crime.
It is emphasized that the formation of national practice is also important for the international
investigation and prosecution of genocide, taking into account the universal criminal jurisdiction for
punishment for this crime, i. e. the right of states to prosecute and punish relevant persons regardless
of the place of their commission of the crime or the citizenship of the accused or the victim.

Keyworps: international law; genocide; aggression; international crime; human rights; armed
conflict; international criminal courts; international treaty; international organizations; jurisdiction.
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MDKHAPOIHUI KOMITEHCAIVIHUI MEXAHI3M
K 3ACIB PEAJII3AIIT MDKHAPOIHO-TTPABOBOT
BIJIIIOBIAJIBHOCTI POCII 3A IIIKOITY, 3ABIAHY

BHACJIIIOK i 3BPOVIHOI ATPECII ITPOTU YKPATHU

Anoraust. CrBopeHHsI Ta PYHKIIOHYBaHHS MDKHAPOJHOTO KOMITEHCALITHOTO MeXaHi3My MJIst
VKpaiHu B KOHTEKCTI MIKHApOTHO-TIPaBOBOi BiANMOBiTanbHOCTI Pocii sk mepKkaBu-arpecopa € ofi-
Hi€I0 3 HallOLIBII 06TOBOPIOBAHMX TeM, SIKa BKpail BaykJIMBa JUIA HAIIOI IepyKaBH 3 OIJISAIY Ha 06CsT
3aBIaHUX 30UTKIB i [IEPCIIEKTUBY MIC/IIBOEHHOI BiIOYIOBH Ta BOAHOYAC — JOBOJI CKJIAIHOIO 1 IUC-
KYCIIHOIO 3 OTJISAZly Ha ICHYBaHHS I[UIOTO KOMIUIEKCY HEeBHUPIIIEHNX 1 CyNepewINBUX TUTAHb.

Mera OCTIIKEHHS — PO3KPUTHU CKJIAJ0BI MIKHAPOIHOIO KOMIIEHCAIIIfHOrO MeXaHI3My st
Vkpainu sk 3aco0y peaisamnii MDKHapOIHO-IIPaBOBOI BinmoBimanpHOCTI Pocii 3a 1IKOAy, 3aBIaHy
BHACJIJOK ii 36pOIHOI arpecii MpOTH HAIIOI Jep>KaBH, MPUAUIMBIIN OCOOIUBY yBary HaHOLIBII
po6IeMHUM MUTaHHIM HOTO CTBOPEHHS 1 PYHKIIIOHYBaHHSL.

BcraHOBIIEHO, 1110 TaKUIT KOMITCHCAIIHIIT MeXaHi3M IOBUHEH: 1) Oy TH CTBOPEHMII BiIIOBIIHO
110 HOPM MDKHAPOJHOTO IIPaBa; 2) MaTH OPraHisaliiiHy CTPYKTYPY, sKa O BilIoBigasa ioro 3aBnaH-
HSIM; 3) 9ITKO BUSHAYATU YaCOBY, IPEIMETHY, IEPCOHATIBHY Ta TEPUTOPIAIbHY IOPHCIUKIIIIO CTBO-
peHux oprauis; 4) 3abe3nedyBaTH HaAIHI mKepesa GiHAHCYBaHHS BUIUIAT 3asBHUKAM; 5) Hepes-
6agatu epeKTUBHY CUCTEMYy BHKOHAHHS BiIIIOBITHUX pillleHb.

Kosxen MiKHapOTHUI KOMITEHCAIITHUH MeXaHi3M CTBOPIOBABCS /IJIsl BPEryTIOBAHHA OKPEMUX
KOH(TIKTHAX CHUTYaIIiil, II0B’I3aHUX 31 CHPIYMHEHHSAM MacOBOI KON, i MaB CBOi OCOOIMBOCTI.
VHIKaJIbHICTD TAKOTO MeXaHi3My [is1 YKpaiHu 00y MOBIIOETHCSI HU3KOIO (DAaKTOPIB, a caMe: BiH Mae
6yTH CTBOPEHUM [0 3aBepIIIeHHs BiffHN, MailOyTHII IOTOBIp PO MOTO 3aCHYBaHHS IIOBHHEH BUPIi-
IIMTH He JIIIe IUTaHHS MDKHAPOIHO-IIPaBOBOI BifnosinaisHOCTI Pocii, a i mpo6iemy moponas-
Hs ii IMyHITeTIB, 3aITyCTUTH MeXaHi3M Uil YKpaiHU MOXKINBO 6e3 IOImepeqHbOI 3TONH [epiKaBU-
arpecopa — y GopMi KOHTP3axO/IiB K BilIIIOBiIb Ha MacIITa6H CIIPHYMHEHO]I KO/ Ta CEPIO3HICTD
MOpYIIeHb MDKHAPOTHOTO 1paBa. OCHOBHUM JKepesioM (piHaHCYBaHHS MeXaHi3My IOBHHHI CTaTH
KOH(ICKOBaHI aKTUBH [ep>KaBU-arpecopa, IIo OyIIi 3aMOPOKeH] 3 ITOIATKOM 36pOITHOr0 KOHQUIIK-
Ty B YKpaiHi Ta 3a ii Me)KaMH, a TAKO>K MAIHO ITiICAHKI[IMHUX OCi0, IPUIETHHUX 10 BYNHEHHS MDK-
HApOITHUX 3JI0YUHIB.

KJTIo4OBI CTIOBA: MIXKHAPOZIHE TIPaBO; MIKHAPOTHWI KOMIIEHCAIIHUI MeXaHi3M; IIIKOJa; Bijl-
MOBIIAIBHICTH; 30pOHUIT KOHIIIKT; arpecisi.

3rigHo 31 CTarTaMu IOpoO BIANOBINAJBHICTL MAEp’KaB 3a MDKHApOITHO-
npoTtunpasHi gigHHA 2001 p. OCHOBHUM IOPUIUYHUM HACTIIKOM MDKHapOAHO-
IIPAaBOBOI BiANOBITAIBHOCTI AEPKaBU-HIOPYIIHUII € ii 06OB’SI30K IPUMUHUTH
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Mapuna MejsesieBa

NIPOTUIIPABHE MISTHHS, HA/IATH IIOBHE BIAIIIKOAYBaHHS 32 CIPUYMHEHY IIKOTY
Ta [IPEICTABUTH TaPaHTii HEIIOBTOPEHHS, SKIIO [[bOTO BHMAaraloTh 0O6CTaBUHMU'.
JokymeHT Bu3Hadae Tpu (GOPMHE BIIIIKOAYBAHHS IIKOAU (aHII. — reparation):
pecTuTyis, KOMIeHcamis ta catucdaxiis. TaKUM IIHOM, KOMITEHCAITIS € JIHIIIe
OIHMM i3 3aC00iB peasisariii MDKHaPOIHO-TIPAaBOBOI BiIIOBIAIBHOCTI JepiKaBH,
sIKa BYMHUIIA MPKHAPOJHO-TIPOTHUIIPABHE JisSHHSL.

Y BiTYM3HsHIN 1 3apyODKHIM JOKTPHUHI MDKHAPOIHOTO IIpaBa BUIAHO 3HAYHY
KUIBKICTh HayKOBHX ITPAIlb IIIO/I0 MDKHAPOIHO-IIPABOBOI BiAMOBimaIbHOCTI Pocii
SIK Iep)KaBH-arpecopa ta/abo IHAUBINyaaIbHOI KPUMIHAIBHOI BIIIOBIIAIBHOCTI ii
BUIIIOTO BICHKOBO-TIOJITUYHOTO KEPIBHUANTBA 32 CKOEHI MDKHAPOAHI 3JI0YMHH,
a TAKOX IIOIO MEXaHI3MIB perapaniil i pisHuX GHOpPM BIIIIKOAYBAaHHS IIKOAM,
3aBIaHOi mif Jac BitHH. CaMe MexXaHi3M KOMIIEHCAI[il — 91 He HalOLIbII 06ro-
BOPIOBaHA TeMa, sIKa € BKPail BaYKIMBOIO [UISI HAIIIOI JepyKaBU 3 OIJISIAy Ha 00Csr
3aBIAHMUX 30MTKIB i IEPCIIEKTUBY MiC/IIBOEHHO]I BitOyOBY Ta BOJHOYAC — JOBOJI
CKJIaJIHOIO 1 TUCKYCIMTHOIO 3 OITISIAY Ha ICHYBaHHS IIUIOTO KOMILJIEKCY HeBHpIIIIe-
HUX 1 CylIepewINBUX IUTAHb.

3asHavyeHa TeMa 06TOBOPIOETHCS HA PIBHI MOTITHKIB, IOPUCTIB, YIeHUX, (HaxiB-
LiB Ta eKCIEePTIiB PI3HUX Tayy3eil, IKUX 00’ eqHye OaKaHHS JOCSITTH BUKOHAHHS
MPaKTUIHOTO 3aBAAaHHS — IIPUTATTH /IO BIIIIOBIMAIbHOCTI BUHHUX i 3a0€31eYnTn
aleKBaTHE BIANIKONYBAaHHS MOTEPIIINM, IHAKIIIe Ka)KydH, BITHOBUTHU CIIPaBe[l-
JUBiCTh. BUBYEHHS 0COOIMBOCTEN MKHAPOHOTO KOMIIEHCALIHOTO MeXaHi3My
(mami — MKM) st YkpaiHu € BaKJIHBHM IUIsSI HODIHOJICHHS PO3YMIHHS Teopii
MpaBa MDKHAPOTHOI BiITOBIAIBHOCTI i CAHKIIiM (KOHTP3aXO/IiB), MDKHAPOTHOTO
T'YMaHITapHOT0, KpUMIHAJIBHOTO IIPABa, IIPaBa IIPaB JIIOJWHHY, BIATIOBITHUX HOPM
HaIIOHAJIBHOTO IIPaBa, a TAKO)K HEOOXITHUM — JIJIsSI HAIPALIOBAHHS MPAKTUIHUX
PeKOMEeHAIIN 111 OPTaHIB [epXKaBHOI Biagu YKpaiHM 3 METOIO BI/Ipo6neHHH
9ITKOT FOPUIUIHOI TO3UIIIi BiTHOCHO TPaBOMIPHUX CITOCO6IB 3a6e3edeHHS KOM-
TIeHCAIIIH JKepTBaM 3JI0YMHIB JepsKaBU-arpecopa.

3aranpHi TUTAHHS BiIIIKOYBAHHS IIIKOMIH, 3aBIAHOI ITifT TaC 30pOMHNX KOHG-
JIKTIB, € IPEIMETOM I'PYHTOBHOTO HAyKOBOTO aHAJII3Y B IpAIIX TAKUX yUYEHMUX,
sk E. Canmon, X.-T1. Ilepec-Jleon-Aceseno, K. Mapxkces, JI. bpinmaep, JI. Yapm-
ToH, P. Berrayep, [l. Kapown, K. I'pes, [Ix. Hlapn. Xoya B HaIIi#l cTaTTi BiACYT-
HI ITIOCWJIAHHSI Ha BKa3aHi JOCIIKEHHs, NPOTe BOHU CTAIU MIAIPYHTIM MJIA
PO3yMIHHS Teopii pemapariii i pisHOMAaHITHUX MIKHAPOJHUX KOMIICHCAIIFHUX
MexaHi3MiB. [IUTaHHS BIAIIKOAYBaHHS IIKOAM, 3aBAAHOI BHACIIIOK POCIHCHKOI
arpecii mpotu Ykpainu, a Takox MKM nst VkpaiHu DocimKyBaImucs y mpamnsx
Takux yueHux, sik K. [xiopmxkeri, M. Kimroukoscbkuit, I1. ITipca, 1. Toponucs-
knit, 3. Tpomin, O. Bopsuuikos, JI. Modder, O. 3aituyk, 0. 3aitayk, I1. Oren-
Ko, I'. Iopmexk, K. Pamescbka. KpiMm TOro, y CTaTTi BUKOPUCTOBYBAIUCh JOMOBI/I
11 3BITM MDKHApOJHUX OpTraHi3aIliil Ta HOCIHITHUIIBKUX KOJeKTHUBIB. Bci BkasaHi
IOCIIKEHHS 3pOOIIIN CBifl BHECOK B O3HAUEHY ITPOOIEMAaTHKY, X04a B HUX IHKO-
JIX BUCJIOBIIIOIOTHCS IIPOTUJIEKHI IYMKHU BITHOCHO INeBHUX acrekTiB MKM mis

! Responsibility of States for Internationally Wrongful Acts (United Nations International Law Commission,
2001), art. 30-31 <http://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf> (accessed:
29.12.2023).

IIPABO
@KPAIHVI 62

www.pravoua.com.ua




MDKHAPOIHWI KOMITEHCAIIIMHUI MEXAHI3M SIK 3ACIB PEAJII3ALIIT MDKHAPOJHO-TTIPABOBOI BIITTOBIJAJIBHOCTL. ..

Vkpainn, 0CO6JIMBO IIONO HOTO JIETITUMHOI OCHOBHU Ta IKepest (biHchyBaHHH.
Mu HaMaraaucs HABeCTH ApTYMEHTH Ha IMiITPUMKY TUX aBTOPIB, SIKI pO3TIISIIAIOTh
MKM sik Habinbin edekTuBHUI 3acib mpuTsraeHHs Pocii 10 BiAmoBigaasHOCTI,
a TaKO)X BUPILIYIOTh BKa3aHi BUIle MPOOIeMHI MUTAHHI 3a OIIOMOTOI0 KOHIIETI-
11ii KOHTP3aXO/iB.

META TOCTIDKEHHA — PO3KpUTH cKianosi eieMenTr MKM nust Ykpainu sk 3a-
co0y peasizanii MibKHapOZHO-IIPaBOBOI BignoBinanbHOCTI Pocii 3a mkony, 3aBma-
HY BHACJIIIOK i 30POITHOT arpecii mpoTH HAIIIOI Iep)KaBH, IPUIUIABIIN 0COOIUBY
yBary HaiOLIbII IPOOIeMHUM TUTAHHIM HOTO CTBOPEHHSI | PYHKIIOHYBaHHSL

Bapro Big3HAaYWTH, III0 B TOKTPUHI /IOBOJII IPYHTOBHO IIPOAHAJII30BAHO HE-
oMKy iHImuX 3acobiB 3abesmedeHHst KommeHcamii mopisasao 3 MKM, takmx
SIK MDKHAPOIHI ¥ HAaIlOHaJIBHI CyAu, apOiTpaski, HAI[IOHAIbHI aAMIHICTPATUBHI
IIPOLIeYPH BifIIKOAYBaHHS TOIo” ToMy MH He OyzmeMo 3adiltaTy Iie IUTaHHS
B HamoMy pociimkerai. MKM Haiikpaie npusHadeHi [yt pOOOTH 3 BEINKOIO
KUJIBKICTIO TPYHOBHX CKapr IOAO IIKOAW, CHPUYMHEHOI BHACITIIOK MacOBHUX,
CHCTEMHUX, IMAPOKOMACINTAOHUX | IPpyOMX MOpPYIIeHb MDKHAPOTHOTO IpaBa.
BoHU CTBOPIOIOTHCS Ha TUMYACOBIN OCHOBI, € YHIKaJJbHUMU JISI KOKHOTO OKpe-
MOTO BHUIIAZIKY 1 BBAKAIOTHCSI JOBOJII THYYKHUM IHCTPYMEHTOM BUPIIIIEHHS Pi3HO-
MaHITHAX IPeTeH31# Ha OCHOBI MDKHApPOIHOTO IIpaBa.

[icis crBopensst y 2022 p. po6090i TpyIH A7t PO3pO6IIeHHS 1 BIIPOBAIKEHHS
MDKHAPOTHO-TIPABOBUX MeXaHI3MIB KOMITEHCAIII] IIIKO/IH, 3aIOisSIHOT 30pOITHO0
arpeciero Pociitcbkoro ®enepartiero (mam — P®), srimao 3 Ykaszom I[pesumenta
VKpalHU eKCIIepTH MOYaly aKTHUBHO JOCIIIKYBaTH TPU MDKHAPONHI MeXaHi3-
MU, TOCBiA QyHKITIOHYBaHHS SIKUX 3HaHoOuThCst Yipaini: TpubyHai 3 posrisimy
nperensiit Mk Ipanom ta CHIA (mani — IUSCT), Kowmicis Opranisamii O6’emnmHa-
Hux Hamiit 3 kommencanii (mamxi — UNCC) ta Komicist 3 po3msigy mpeTeHsiit Mix
Epurpeeto Ta Ediomiero (gani — EECC). Mu Takox 6yzemMo MOCHIIATHCS Ha el
TOCBI] y HAIlIOMY INOCTi/IKeHHI.

Ha mamry nymxy, MKM mis Ykpainu nosuses: 1) 6yTa CTBOpEHUIt BifIOBI-
HO IO HOPM MDKHApOZHOro mpasa (OyTH JIEriTHMHUM); 2) MaTH OpraHisamiinHy
CTPYKTYPY, siKa O BigmoBifasa #0ro 3aBAAHHSM; 3) YiTKO BH3HAYATH YACOBY,
IIpeIMETHY, IIEPCOHATIBHY Ta TEPUTOPiaJIbHY IOPUCAMKIIIO CTBOPEHUX OPIaHiB;
4) 3abesmedyBaTH HafiiHI [uKepena (piHAHCYBAaHHS BUIUIAT 3asSBHUKAM; 5) ITe-
penbadatu eeKTUBHY CHCTeMy BUKOHAHHS BIAMOBIGHUX pimteHsb. [Ipu npomy
KO’KHA 3 Ha3BaHUX O3HAK MEXaHI3My BUKJIMKAE NUCKYCii B KOHTEKCTI yKpaiHChKOI
CHUTYaIi.

Jlezimumna nidcmaba cmboperst

3a 3araJIbHUM INIPaBIJIOM, TS CTBOpeHHs Oynb-sikoro MKM mnorpibna 3roma
Iep>KaBH, KA BYMHIIA MDKHAPOLHO-IIPOTUIIPABHE [iSHHSA 1 IOBUHHA KOMIIEH-

2 Modderr JI, ‘Bapiantu BinmkonyBaHHs 30UTKIB, 3aBIaHUX IiJ 4ac Bifinu B Ykpaiui' (Queen’s University

Belfast, mmucromam 2022) <https://reparations.qub.ac.uk/assets/uploads/Bapiantu-BigmikogyBanss-36mut-
KiB-3aBJJaHUX-TIi-9ac-BiilHU-B-YkpaiHi-.pdf> (mata 3sepuenns: 29.12.2023); IDxiopmxeri K, Kimoukoscs-
xuit M, IMipcan IT, ‘CTBopen s MbKHAPOIHOI crierianbHoi koMicii aist Ykpaiun® (Just Security, 2022) <https://
www.justsecurity.org/81862/launching-an-international-claims-commission-for-ukraine-ua> (nara 3BepHeH-
Hs1: 29.12.2023).
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CYBaTH 3aBAAHY IIKOAY, CIIPUYMHEHY BHACIIOK TAaKOTO MISTHHS. AJKe 3TITHO
3i cT. 34 BigeHCHKOI KOHBEHIIIT ITPO IIPaBO MDKHAPOTHUX TOTOBOPIB’ HOTOBIp He
CTBOPIOE 3000B’A3aHb IS TPeThOl IepsKaBU 6e3 11 Ha Te 3rogu. Bci TpHU 3ragani
BHIIle MeXaHi3Mu OyJIu 3aCHOBAHI Ha 3TOMI BCIX AEP)KaB-YIaCHHUIL MIKHAPOI-
soro kouumikry: I[USCT — Ha mincrasi “Aypkupcbkux gexiaparin’* 1981 p., ski
6ysu cxBajieHi 060Ma CTOpOHAaMU KOH(IIIKTHOI CUTYaIIii, 1[0 BUHUKIIA BHACIITOK
KPH3H 13 3aXOIUIEHHM 3apy4HUKIB Y oconbcTBl CIIA y Terepani B smmcromnani
1979 p. i 3amopokyBaHHsI ipaHChKEX aKTUBIB 3 60Ky CIIIA; UNCC — Ha migcrasi
pesosronii Pagy besmexn OOH Ne 687 Biz 1991 p., yxBaseHOi BHACTITOK OKYIIAIIii
Ipaxom Kyseiiry® (y mpoMy BHIAOKy 3rofa AEp)KaB BUPAKAETHCS y (popMi 3ro-
nu Ha 0608B’s13k0BicTh Cratyry OOHS, sikmit ynoBHoBakye Pany Besnexu ctBo-
proBaru Bigmosinai opraun); EECC — Ha mipgcrasi “Aypkupcbkoi yropu”’ 2000 p.,
sIKa 3aBepIIIa CTad BiiiHu MK Epurpeeto ta Ediomiero. BapTo BingnaguTw, 1mo
0608’ 130k HimewunHu BrutauyBaty peraparii micist 060X CBITOBHX BOEH 00y-
MOBJIIOBaBCS i1 KaHiTynﬂuieIo, 110 O3HaYajia IIOIEPENHIO 3TONY IIEPEMOYKEHOI
Tep>KaBH Ha TIOJAJIBIII YMOBH II€PEMOKIIIB.

OueBnHO, 110 HUHINTHE MOJIITUYHE KepiBHUNTBO Pocii, sike 3amepedye came
icHyBaHHs YKpaiHCBKOI /Iep)KaBHOCTI, He 30MPAETHCS KAIIITYJIIOBATH, HE IIOTO-
OUTHCS Ha PO3pOOIIEHHS JOTOBOPY 3 MeToI0 3acHyBaHHss MKM, a Takox 3a6710Ky€
6ynp-sKi CIIpo6u CTBOPUTHU KOMIIEHCALINHUI MeXaHi3M B pamkax Pann Besnexn
OOH 3aBpsxu mpaBy Bero. [locTae 3anUTaHHS: SK JOMOITHUCS YKJIALEeHHS [O-
roBopy mpo crBopersst MKM mis Ykpainu 6e3 ywacti i1 sronu PP? Binmosins
JIKUTD Y IUIOIIUHI IIpaBa MDKHAPOMHOI BIIIIOBIAIBHOCTI. 3aCHYBAaHHSI IIbOTO
MeXaHI3My I pearisamnii BigmosimansroCcTi Pocii 3a 6e3nperneeHTHE TOPyIIIeH-
HSI HOPM 1 IPUHIIHAIIB MDKHAPOZHOTO IIPaBa y 3B 3Ky 3 arpeci€io mporu YKpai-
HU PO3TIANAIOTH 6araTo (haxiBIiB SIK KOHTP3aX0ou®, 1110 HAJIEeXaTh 10 0OCTaBUH,
SIKI BUKJTIOYAIOTh [IPOTHUIIPABHICTD il ZepKaB — MaHOyTHIX MiIIUCAHTIB TAKOrO
moroBopy 6e3 3ropy arpecopa, a TAKOXK IMepef6avdaoTh IPaBO He JIHIIE IIOTep-
MiJI0i MepskKaBu (SIKOTO € YKpaiHa), a i iHIIUX JepKaB-WIeHIB MDKHAPOTHOTO CITiB-
TOBAPUCTBA B)KMBATHU 3aXO/IIB y BIANIOBIIb HA MDKHAPOAHO-TIPOTUIIPABHE HISTHHS

BigeHcbKa KOHBEHIIisS IIPO IIPAaBO MKHAPOIHUX HOroBOPiB Bixt 23 TpasHs 1969 p. <https://zakon.rada.gov.ua/
rada/show/995_118#Text> (nata 3BepHeHHs: 29.12.2023).

* Algiers Accords. January 19, 1981. Declaration of the Government of the Democratic and Popular Republic of
Algeria <https://www.parstimes.com/history/algiers_accords.pdf> (accessed: 29.12.2023).

> Resolution 687 (1991) / adopted by the Security Council at its 2981st meeting, on 3 April 1991 <https://
digitallibrary.un.org/record/110709¢In=en&v=pdf> (accessed: 29.12.2023).

¢ Craryr Opranizanii O6’enmannx  Hariit  <https://unic.un.org/aroundworld/unics/common/documents/
publications/uncharter/UN%20Charter_Ukrainian.pdf> (naTa 3Beprenns: 29.12.2023).

7 Agreement between the Government of the State of Eritrea and the Government of the Federal Democratic
Republic of Ethiopia, signed in Algiers on 12 December 2000 <https://peacemaker.un.org/sites/peacemaker.
un.org/files/ER%20ET_001212_AgreementEritreaEthiopia.pdf> (accessed: 29.12.2023).

8 Bickina IO Ta immi, ‘BaraTocroponns mepenava akTuBiB: Moziests i3 3abesreden s pemapanii st Ykpainu

(New Lines Institute for Strategy and Policy, 2023) <https://newlinesinstitute.org/wp-content/uploads/40_

copies_UKR-FINAL-report-reparations.pdf> (zara 3sepuenns: 30.12.2023); Working Group Paper Ne 15:

Why and How the West Should Seize Russia’s Sovereign Assets to Help Rebuild Ukraine (Freeman Spogli

Institute for International Studies, Stanford University, September 2023) <https://fsi9-prod.s3.us-west-1.

amazonaws.com/s3fs-public/2023-09/workingpaper15_-_confiscating-reserves_09-04-23.pdf> (accessed:

30.12.2023); lopmex I', ‘MikHapomHa KOMICis 3 BIIIIKOYBaHHs 30UTKIB: lepcrieKTiBa juist Ykpainu' B O6’e0-

Hawi HayKoto: nepcnexkmubu mixoucyunainaprux docnioxens (KHYTII 2023) 25-8.
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IepsKaBU-TIOPYIIHIII, sIKe 3avirnae 30608 si3auust erga omnes’. Kpim Toro, Hopmu
3BHYAEBOI0 MKHAPOMHOTO MIPaBa 3000B SI3YIOTH YCIX AEPXKAB CIIBIPAIIOBATH 3
METOIO IIPUNHHEHHS CEePHO3HHUX IMOPYIIeHb MIKHAPOIHOIO IIpaBa 3aKOHHIMH
3acobamu'’. 3a3HaveHi KOHTP3aXOAU 3aCTOCOBYIOTHCS y (DOPMi KOJIEKTUBHOI ca-
Mooboponwu, ependadenoi cr. 51 Cratyty OOH, six Binmosins Ha arpecito PO.

Horosip mono MKM moke 6yTH yKJIafieHU! MK YKpaiHOIO Ta JeprKaBaMu,
Ha TEPUTOPIi SIKUX 11epeOyBaloTh 3aMOPOKEeHI POCIFICbKI aKTUBU Ta SIKi MiATPH-
mautn pesosronito lenepanpaoi Acam6iaei OOH Bix 14 mucromazma 2022 p. “3abes-
IedeHHsI 3acO0iB IPaBOBOTO 3aXUCTY Ta Perapariiil y 3B 513Ky 3 arpecieio IpoTH
VYxpaiawn”!!. Bkasana pesosromuis Bifzuauae, mo PO noBuHHA 6yTH HPUTATHYTA
IO BIITIOBiZaJIbHOCTI 3a IOPYILIEHHSI MDKHAPOITHOTO IIpaBa B YKpaiHi abo mpotn
Hel 1 IIT0 BOHA IIOBMHHA TEPIIITH HACTIIIKHA BCIX CBOIX MUKHAPOTHO-TIPOTHUIIPAB-
HUX [Iiif, 30KpeMa ¥ 3[IMCHUTH BIAIIKONYBAaHHS IIKoAW. L pesosroris, pasom
i3 mopi6banMu pesostorismu [Tapiamentcpkoi Acambiiei Pagu €Bpomnu Ta €8po-
neticekoro [lapmamenTy 2023 p., 3akiankaioTs 1o crBoperHs MKM nins Ykpaiam,
TaKUM YMHOM 3aKJIQIAI0YN MII[HY OCHOBY [UISI MailOyTHHOr0 6araTOCTOPOHHBO-
ro norosopy. Ha narry gymKy, morosip Moxxe 6yTH yKafieHui mif erinoro Iexe-
panbuoi Acambiiei OOH a6o Papgu €sporm.

Y 3B’513Ky 3 MM BBa)Ka€MO IOMIJIKOBHMHE TBEPKEHHSI IIPO Te, 10 OyIb-siKe
BIILIIKOIY BAaHHS 30U TKIB, 3aBIaHuX Poci€ro mmif 9ac BifiHu B YKpaiHi, CTaHe MOX-
JIMBUM JIMIIIE 33 YMOBH, SKIIIO arpecop Iporpae€ BillHy Ta HaJacTh CBOIO 3TONY
Ha crBopeHHss MKM'". BaratocToponHiit gorosip npo MKM BupimryBaTtume mu-
TaHHS MDKHAapPOTHO-TIPaBOBOI BIIITOBIMAIbHOCTI AepKaBU-arpecopa 3a 3JI0YNHH,
CKO€HI NMPOTU MDKHAPOIHOTO IIPaBa, @ TAKOK NMUTAHHS IOPUCAUKIINHAX IMYHI-
teriB Pocii Ta iMyHiTeTiB ii mepxaBHOi BracHocti®. MKM He Oyne ¢yHKuioHY-
BAaTH sIK KJIACHIHUI CyTOBUH 49U apOiTpa)KHUIT OpraH, 3aCHOBAHUI HA IIPUHITAIII
3MarajJbHOCTI, @ Pajillie BUKOHYBaTHMe afMIHICTpaTUBHI (DYHKIIII 31 BCTAHOBIICH-
Hs1 Ta HepeBipku (akTiB, PaBOTBOPYI (PYHKIII — 3 yXBaseHHs 000B’I3KOBUX Pi-
IIIeHb, @ TAKO)K KOHTPOJIbHI PYHKIII — i3 3a6e311e9eHHs] BUKOHAHHS [[UX PIIIeHb.
JlesiKi eKcriepTH MPONOHYIOTh HaguIUTH Buimuii oprai MKM Takox cymoBumMn
(yHKIISIME 33717151 TIIBUIIIEHHSI FIOTO JIETITUMHOCTI'#, OHAK MH BBOKAEMO, 110 Ti
IIATAHHS, SIKI TIOBUHHI BUPIITYBAaTUCh Y CYZOBOMY IOPSIKY, 30KpeMa IOPYILIEH-
Hs1 Pociero HOpM MibKHapomHOTO 1pasa (mmopyiueHHs jus ad bellum, Mi>xaapopgHO-
IO TYMAHITApHOTO IIPaBa, MDKHAPOAHOIO KPUMIHAJIBHOTO IIPaBa, MIKHAPOAHO-

° Responsibility of States for Internationally Wrongful Acts (n 1) art 22, 48, 54.

Ibid art 40.

Furtherance of remedy and reparation for aggression against Ukraine: resolution adopted by the General
Assembly 14.11.2022 <https://digitallibrary.un.org/record/3994052?In=en> (accessed: 30.12.2023).

Zaichuk O, Zaichuk Y, ‘Recovery of War Damage in Ukraine — Legal Aspects’ (2022) 5 Law and Society 19.
Mengsenesa M, ‘FOpucnuxifiitai iMyHiTeTH IepsKaB y KOHTEKCTI BiIIKOLyBaHHs Pocieio IIKomu, 3aBIaHOL
B YKpaiHi BHacIig0K 36poitHoi arpecii’ (2023) 1 HayxoBuit BicHUK JIHIITPOIIeTPOBCHKOTO IepsKaBHOTO YHIBEp-
cuTeTy BHYTpilIHiX crpas 44; Mensenesa M, ‘Tlogosanus 00pUCIMKUIHUX iMyHiTeTiB Pocii 3 mo3umiit Ha-
LIOHAJIBHOTO Ta MDKHApOAHOTO 1pasa’ (2023) CrenjianbHuil BUITYCK YKPATHCHKOTO 9aCONUCY MIKHAPOIHOTO
mpaBa, npucBsiaeHui 30-pivdio YKpaiHChKOI acolianii MibkHapomHOro mpasa 199.

Topopucekuit I ta ini, BidwkodyBanns dns Yipainu: modeni, nepcnexmubu, uxauku. Ananimuqna 00no6iov
(enTp dHuicTpsHcpKoro, 2023) <https://dc.org.ua/uploads/material/war_reparations.pdf> (naTa sBepHeHHs:
30.12.2023).
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ro IIpaBa IpaB JIOAWHYU, MUKHAPOTHOTO €KOJIOTIYHOTO Ta €eKOHOMIYHOTO IIpaBa
TOII[0), BAPTO BKIIOYNUTH B 6araToCTOPOHHIi 1oroBip mpo MKM.
Opezanisayitina cmpykmypa

MaitbytHizt MKM s YkpaiHu IIOBUHEH MaTU TaKy CTPYKTYpPY, sKa O Bifi-
[IOBifIajIa MOT0 3aBIAHHIM, 3a0e3edyBaa CBOEIACHICTh, 00’ €KTUBHICTD, HEYIIe-
PEIKeHICTh Ta e(PeKTUBHICTh PO3MISAY MOAHUX 3asIB, IPUCKOPEHY HPOLEYPY
3a[JOBOJICHHS IIPIOPUTETHUX KaTeTOpill CKapr 1 BUKOHAHHA yXBaJeHUX pillleHb
110710 PO3IMOALTYy KOMIEHCAIill. Y yiTepaTypi Big3HadaeThbes, mo Takuilt MKK
Ma€ mependavaTi MOXJIUBICTD MIJIS )KEPTB MOPYIIIEHb 3BEPTATUCS IO CTBOPEHIX
OpraHiB 3 METOIO OTPUMAHHs KOMIIEHCAIil 6e3 HasBHOCTI IOBHOTO ITAKETY JOKY-
MEHTAJIbHUX TOKa3iB, TOOTO 3a0e3edyBaTH TOBOJI HU3bKUIT I0Ka30BUII ITOPIr’>.
Kpim Toro, ekcriepTu HaroJxomyooTh Ha HEOOXITHOCTI Mepe0aInTH MOKIIUBICT
IJISL pOCIICBKOT CTOPOHU HPEICTABIISITH I 0OCTOIOBATHU BJIACHY ITO3UIIIIO Y pOOOTI
MeXaHi3My'® 3 MeTOI0 rapaHTyBaHH MO0 JIETITUMHOCTI.

MKM puist Ykpainu Moxe 6yTu moOymoBanuii 3a 3paskoM UNCC i BKIIOYaTH:

1. MibkHapO#HY KOMIIEHCAIITHY KOMICIIO, IIJ0 CKJIAATUMETBCS 3 TAKUX CTPYK-
Typ, sik: a) Paja kepyrodux — yxBamoBaTuMe OOOB’SI3KOBI IJIs1 BUKOHAHHS Pi-
ILIIEHHSI 3 IPOLEyPHUX MUTaHb (KpUTepii KOMIeH camii, KaTeropii 3asB i BUMOTH
IO HUX, IPaBUIA PO3IJISIAY 3asiB Ta BUIUIATH BiIIITKOMYBAHHS IOTEPIIINM), 3a-
TBEPIPKyBaTUMe OCTaTOYHO PillIeHHS IIIOJI0 IPHUCYI KeHH BUSHAYEHNUX CYM KOM-
IIeHcaIlil KOHKPETHUM Cy6’ €KTaM 3BEpPHEHb, a TAKOXK KOHTPOJIIOBATUME IIPOIIEC
3airicHenHst BUILIAT; 6) [Taneni komicapiB — mepeBipsITUMYTh BiAIIOBIIHICTD 3asiB-
neHol mkopu ropucaukiii KoMicii Ta BCTaHOBJIEHUM IIPOIEIyPHUM BUMOIAM,
a TAKOXX YXBAJIIOBATUMYTbh IIOIIEPEIH] PIIIIeHHs OO0 MPUCYIKEHHS KOMIIeHCa-
nii; B) Cexperapiaty — nonomaratume Komicii Ta komicapaMm, 30kpeMa it 3abeatie-
YyBaTUMe 31MCHEHHS IHCIeKIIi Ha MICIIsIX.

2. MibxHaponHuMit peecTp 36UTKIB (ani — Peectp), SIKuit BXke CTBOPEHO B TPABHI
2023 p., xonu 6yJo mignucano Po3mupeny 9acTKOBY Yyrofgy Ipo peecTp 30UTKIB,
3aBmaHux arpecieio P® nportu Ykpainu, 3arBepmkeHy pesosonieio Paqu €spo-
i CM/Res(2003)3". [lo Yronu npuennanocs 6iuspko 40 mepsxa. Peectp 6yio
CTBOPEHO 3 METOIO 30MPaHHs TOKa30BOi 6a3u i OTpUMaHHs iHdOpMaIii mpo mpe-
TeHsil 100 30UTKIB, BTPAT i HOIIKOKEHb, CIIPHYNHEHNUX BilTHOIO. BiTunaHsHi
HAyKOBIII IIKPECTIOIOTH IESIKI HeJOMiKK PeecTpy: BiH cTOCy€eThCs sinliie 3OUTKIB,
3aBgaHux 24 ymororo 2022 p. abo micys i€l gaTy, Xo4a arpecis PO mportu Yxpai-
HU posnodanacs mie 2014 p.; koo cy6’eKTiB 3BepHEHb 0OMeKeHe MPUBATHUMU
ocobaMH Ta IepskaBoio YKpaiHa, a iHO3eMHi IepsKaBH ¥ MDKHAPOJHI opraHisarii
BUKJIIOUEHI 3 IIPOIIeCy; IPABO MOAHH 3asIB 00YMOBIIIOETHCSI HACTAHHSIM IITKOAIN,
CIIPUYMHEHOI BHACIIIOK IpaBomnopyuieHs PO, o o3Havae HeOOXigHICTh mOBe-

5 Modderr (1 2) 13.

1 Toponuchkuit Ta inmi (1 14) 19.

17 Resolution CM/Res(2023)3 establishing the Enlarged Partial Agreement on the Register of Damage Caused by
the Aggression of the Russian Federation against Ukraine. Adopted by the Committee of Ministers on 12 May
2023 <https://rm.coe.int/native/1680ab2595> (accessed: 30.12.2023).
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IeHHsI BUHH arpecopa B KOKHOMY BHIAfKy'®. BiggHaunMmo, 110 MUTaHHS OTpH-
MaHHSI KOMIIEHCAIIH 3a IIKOMY, CIPUINHEeHY 1o 24 motoro 2022 p., 3asBHUKA
MAaOTh MOMUIMBICTh BHPIIINUTH B HAIIOHATBHUX CY/[aX, a IepeBipKa ICHYBaHHS
[MPUYUHHO-HACIIIKOBOTO 3B SI3Ky MK IIPOTHUIIPABHUM AiTHHAM Pocii Ta 1rkomoro
€ 3BHYANHOI0 (PYHKIIEI0 MDKHAPOIHOI KOMITEHCAIIHOI KOMICil.

3. MbKHApOIHUN KOMIIEHCALINHUI (QOH, 3 SIKOro OyoyTh 3[IMCHIOBATICH
BUIUIATH HOCcTpaxpanuM. Jxepena ¢inancoBux HanxomkeHb y QoHI aHATI3Y-
BAaTUMYTbhCS HIDKYE. BaXKIMBO BII3HAYMTH, IO YToma IpoO CTBOPeHHs Peectpy
nepenavae 3aCHYBaHHS KOMicii i GOHIY SIK HACTYIHUX IBOX HEOOXIIHUX eJie-
MeHTiB MKM miisa Ykpaiaun.

ITpedmemna topucoukyis

MixHaponHa KOMIIEHCAIliliHa KOMiCisl IOBHHHA II€pPEeBIPSATU BIANOBITHICTH
3asB BU3HAYE€HUM IONepeHbo Kareropism mkoau. Hanpuxnan, UNCC BcTaHO-
BMJIA IIICTh BU/IIB 3a51B 00 TAKUX KaTETOPill IKOAM: IIKOAH, CIPUYNHEHOI BHA-
CIJIIOK pUMYycoBoOro Bui3ny 3 KyseiiTy 4u Ipaky; cepiio3Hi TiIeCHI yIIKOIKEHHS
iHmuBifaM abo IXHIM pofUYaM, BKIIOYAIOUN CMEPTh PiTHUX; 30UTKU HA CYMY JI0
100 tuc. gonapis; 36uTKM Ha cyMy moHaz 100 Tuc. foapis; IIIKOAA, CIPUIHHEHA
HPUBATHUM IOPUIMYHUM 0c00aM i MAIPUEMCTBAM JIEPXKABHOTO CEKTOPY; IIKO-
I, CIpUIMHEHa ep)KaBaM i MDKHAPOIHUM OPTaHi3allisiM, a TAKOX TOBKULTIO Y.

IUSCT maB 10pUCIUKIIIO IPUIMATH CKaprH, 110 BUHUKAJIN Y 3B’SI3Ky 3 60p-
raMH, KOHTPaKTaMH, €KCIPONpialisIMU YU IHIIUMH 3aXOflaMHM, IO BILIMBAJIA
Ha IIPaBO BJIACHOCTI, opaHi pisuanumu i opuguaaumu ocobamu CIIIA nporn
Ipany Ta ¢isnynumu i opugumaHumMu ocobamu Ipany nporu CIIAY. Kpim Toro,
TpubyHa MaB IOPUCAUKIIIO PO3IJISIIATH MDKAEPKaBHI CKaprl AJIsl BUPIIICHHS
CIIOPiB MDXK CTOPOHAMH IIIOJI0 TIyMadeHHst 00 BUKOHAHHS “AJDKAPCHKUX JIeKJIa-
pamiit” i MDKJep>)KaBHUX IIPETEH3il BITHOCHO KYIIBII I IPOJaKy TOBApiB i IO~
cyr?!,

Manpat EECC po3HOBCIONKYBaBCS Ha CKapry, IOJAHI OTHIEIO [OepKaBOIO
IPOTH iHIIIOT, @ TAKOK AEPKABOIO Bifl iMeHi 1i (PiSUIHUX 1 IOPUANTHUX 0Ci6 TPOTH
IHIIIOI mepsKaBH, IOMIO IIKONM, sIKA BUHMKJIA BHACIIMOK 30POMHOTO KOH(QIIKTY
1 cTaja pe3yJlbTaTOM IOPYILIEHb MDKHAPOTHOTO I'YMaHITapHOTO IIpaBa, BKJIIO-
qatoun yKeHeBChKi KOHBeHIII* 1949 p., a60 IHIIUX MOPYIIEHb MDKHAPOTHOTO

=

Tpouin 3, TIpo6ieMHi nuTaHHS IMIIEMEHTALIii MeXaHI3MIB BI[IIIKOYBaHHS KO/, CIPHYMHEHO] arpeciero
Pociiicpkoi @epepartii’ (2023) 2 YkpaiHChKUIT 9acOIC MDKHAPOZHOrO mpasa 19.
Letter dated 10 February 2022 from the President of the Governing Council of the United Nations
Compensation Commission addressed to the President of the Security Council, Annex ‘Final report of the
Governing Council of the United Nations Compensation Commission to the Security Council on the work
of the Commission’ (United Nations Security Council, 2022) <https://uncc.ch/sites/default/files/attachments/
documents/Final%20Report%20with%20letter.pdf> (accessed: 29.12.2023).
Introduction (Iran — United States Claims Tribunal) <https://iusct.com/about> (accessed: 29.12.2023).
2! Ibid.
2 KOHBeHIIisl IO IIOJIIIIIECHH S 10J1i HOPaHEeHUX i XBOPUX y AiF04MX apMisx Bix 12 cepmms 1949 p. <https://
zakon.rada.gov.ua/rada/show/995_151#Text> (mara 3BepHenHs: 30.12.2023); KoHBeHUist PO MOJIMIIEH-
Hsl J10JIi TIOpPAaHEHUX, XBOPHX Ta 0ci6, sIKi 3a3HaIM KopabesbHOI aBapii, 31 CKiIamy 36pOIHUX CHUIJI Ha MOPI Bif
12 cepmust 1949 p. <https://zakon.rada.gov.ua/rada/show/995_152#Text> (mara sBeprenms: 30.12.2023); JKe-
HeBCbKa KOHBEHIIisI IPO TOBOIKEHHSI 3 BillCbKOBOMOJIOHeHNMH Bift 12 cepmast 1949 p. <https://zakon.rada.
gov.ua/rada/show/995_153#Text> (nara 3Bepuentst: 30.12.2023); KoHBeHLIIisi IO 3aXKUCT HUBUIBHOIO Hace-
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npasa®. Ha Bigminy Bin [USCT, 3a3HadeHa KOMICisl He Maa IOPUCAMKIII III0I0
TIIyMadeHHsI 91 3aCTOCYBaHHs “Apkupcbkoi yrogu” . Komicist BusHa4YmIIA IIiCTH
KaTeropiit 3ass: 3asiBU PI3MIHUX 0Ci6 11010 HE3aKOHHOTO BUABOPEHHS 3 KPaiHU
[TOCTITHOTO IPOXXUBAHHS; 3as1BU (QI3MIHUX 0CI0 1100 HE3aKOHHOTO [TepeMilIeH-
HsI 3 MICIISI IIOCTIFTHOTO IIPOKUBAHHS; 3asIBH BIIICHKOBOIIOJIOHEHNUX IIIO/IO IIIKOIH,
OB ’A3aHOI 3 HEHAJIeKHUM ITOBOIYKEHHSAM; 3aBU IUBUILHUX OCi0 MO0 HE3aKOH-
HOTO 3aTPUMAaHH 1 IIIKOJH, TIOB sI3aHOI 3 HEHAIEKHUM ITOBOKEHHSIM IIi/T 9ac 3a-
TPUMaHHST; 3as1BU (DI3MIHUX 1 OPUAUIHHX OCI0 [IO0 IIIKOAM, SIKa He BXOIUTH 10
JKOJIHOI 1HIITO1 KaTeropii; 3asiBU YpsiAiB LepsKaB™.

[Ipenmerna ropucoukmisi Kowmicii mist YKpaiHE CTOCYBaTUMETBCSI IIIKOAM,
CIPUYMHEHOI BHACHIMOK mpaBomnopyireHs PP, “ckoeHnx B YkpaiHi 4u mpoTu
Yxpaian~®. Bumaerscs, o mannar uiei Komicii 6yme HafIIUPIIIM OPIBHIHO
3 iHmumu npoanamizoBaaumu MKM 3 omisamy Ha mmpokomMaciuTabHICTh, cep-
MO3HICTH 1 JOBrOTPUBAJIICTD 3aBAAHOI YKpaiHi IIKOAU Ta Ge3IpereeHTHICTh 110-
PYIIeHb MDKHAPOAHOTO IpaBa 3 yaciB Jpyroi ciToBoi BitHN. Kateropii mkonn
MAaiOTh BKJIIOYATH MailHOBY Ta HEMAITHOBY OCOOUCTY IIIKOAY, EKOHOMITHY IITKOZLY
(30kpema i 30UTKM iHO3eMHHM IHBECTOPAaM), IIIKOAY MOBKULIIO. [[JIst 3piiicHeH-
Hs wiacudikamii mkoau B pamkax MKM MoykHa B3STH 32 OCHOBY YKPaiHCHKHUI
mocsin, a came ITocranoBy Kabirery Minictpi Yikpainu Ne 326 Bix 20 Gepesus
2022 p., mo pos3mopiiniaa BCi 30UTKM HA TPU KATETrOpii 3aJe)KHO Bif CyO €KTIB
noganHs ckapr’®. Maupat Komicii He 6y/e BKIIIOIaTH BUPIIIEHHS CyIePeIHOCTEN
MDK Ykpainoio Ta Poci€ro mono TiryMadeHHsI 1 3aCTOCYBaHHS 6araToOCTOPOHHBOTO
IOTOBOPY, SIKUM 3aCHOBY€ETbCI MKM, OCKiZIbKH OCTaHHS He HalaCTh CBOIO 3TONY
Ha Y9acTb Y HbOMY.

Iepconanvra topucouryis

3rifHO 3 HOPMaMH Cy4aCHOTO MDKHAPOJHOTO IIpaBa IIPUBATHI 0COOU MAIOTh
[IpaBO BUMAraTH BifIIIKOMyBaHHsS 30UTKIB, CHPUYNHEHUX BHACIIIOK MIKHAPOI-
HUX 3JIOUMHIB, HapiBHI 3 fep:KaBaMu. lle miATBepAKyETHCS TOIOKEHHAMHI PuMm-
cpKoro cratyry? (cr. 75) i mpakTukor MIDKHAapOIHOrO KPUMIHAJIBHOTO CYAY,
TIIyMadeHHsIM II0JIOKeHb [lomaTkoBoro nporoxoiy I 1o KeHeBCbKUX KOHBEHIIII,
II[0 CTOCYETHCS 3aXUCTY XKEPTB MDKHAPOAHUX 30POIMHUX KOHIIKTIB® (cT. 91)

JIeHHS i 9ac Biiinu Bix 12 cepmmst 1949 p. <https://zakon.rada.gov.ua/rada/show/995_154#Text> (mata 3Bep-
Hennst: 30.12.2023).
» Agreement between the Government of the State of Eritrea and the Government of the Federal Democratic
Republic of Ethiopia (n 7).
2 Decision Number 2: Claims Categories, Forms and Procedures (Permanent Court of Arbitration, Eritrea-
Ethiopia Claims Commission), <https://pcacases.com/web/sendAttach/770> (accessed: 30.12.2023).
% Resolution CM/Res(2023)3 (n 17).
ITpo 3aTBepmxenHst [10opsiIKy BU3HAYEHHsI IKOAM Ta 30UTKIB, 3aBIaHUX YKpaiHi BHACTIIOK 36poitHOT arpecii
Pociiicpkoi Peneparii: mocranosa Kabinery Minictpis Ykpainn Bin 20 6epesns 2022 p. Ne 326 <https://zakon.
rada.gov.ua/rada/show/326-2022-%D0%BF#Text> (nara 3BepHermst: 30.12.2023).
Pumcekuit Cratyt MixuaponHoro Kpuminansroro Cyay Bix 17 numnas 1998 p. <https://zakon.rada.gov.ua/
rada/show/995_588#Text> (nara sBepuenss: 30.12.2023).
Honatkosuti mpotokos no YKeHeBCbKUX KOHBEHTIIH Bi 12 cepris 1949 poky, 1110 CTOCYEThCS 3aXUCTY KepTB
MbkHaponHux 36portanx koHdmikti (ITporoxon I), Bix 8 wepsHs 1977 p. <https://zakon.rada.gov.ua/rada/
show/995_199#Text> (nara 3Bepuenss:: 30.12.2023).

IIPABO
@KPAIHVI 63

www.pravoua.com.ua




MDKHAPOIHWI KOMITEHCAIIIMHUI MEXAHI3M SIK 3ACIB PEAJII3ALIIT MDKHAPOJHO-TTIPABOBOI BIITTOBIJAJIBHOCTL. ..

i Taaspkoi kouBenmii [V mpo 3akonu i 3Bu4ai BiftHH Ha cyxomoui® (cT. 3), mpak-
THKOIO MDKHAPOJHUX CY/IIB 3 IIPAB JIIOJUHMY, a TAaKO’K OCHOBHUMH ITPUHITUIIAMHA
Ta KepiBHUMU nonoxeHHsIMI OOH 11010 paBa Ha MPAaBOBUI 3aXUCT TA BIIIKO-
IyBaHHSI IIIKOAU IJIS )KePTB IPyOUX MOPYIIeHb MDKHAPOAHUX HOPM Y cepi mpaB
JIOIMHY Ta CEPHO3HUX IOPYIIEeHb MKHAPOIHOIO TyMaHITapHOTO IIpaBa’™.

UNCC 6yna ynoBHOBa)keHa IPUUMATH CKAapTH Bil OBOJI MIKPOKOTO KOJA
cy6’exTiB: disMIHUX Ta IOPUAMIHUX OCI6, [epKaB, MDKHAPOIHUX OPTaHi3aiiit,
py ObOMY IIPUBATHI 0co6u Morau 3BepraTucs no Kowmicii He 6e3mocepenHnpo,
a 3a ponomoroio csoro ypsany. IUSCT mMaB I0pUCOUKIIIIO IPUIMATH CKapTy Bif
(ismunmX | OpUANIHEX 0Ci6, a TAKOXK HepskaB, a EECC — MbKIep)KaBHI CKapru Ta
CKapTH Bi IPUBATHUX OCi6.

MixHapomHa KOMIIEHCAIlIiHA KOMiCia miIss YKpalHM IIOBHHHA IIPUIMATH
CKapru Bifl TAaKUX CaMO CYO’€KTIB 3BEPHEHHS, SIKi YIIOBHOBa)KEHI PEECTPYBATH
CIPUYMHEHY IM KOOy B MDKHApPOTHOMY peecTpi 30UTKIB, IPOTE iXHE KOIO 06-
MekeHe (ISUIHUMHY 1 IOPUANIHUME 0c06aMu Ta Jiep)KaBoio YkpaiHa. Mu BBa-
JKaeMO, 110 Iie OfiMH 13 HeqomikiB ManbytHroro MKM, amke BiH MOBUHEH Bpa-
XOBYBAaTH TaKOK IHTEpeCH 1HO3eMHUX Jep/KaB 1 MDKHAPOTHUX OpTraHI3aIif, sKi
6e3mocepeHBO MOCTPaKAAIN BHACTIIOK arpecii Pocii abo HagaBamu momomory
Vxpaini B 60poTh0i 3 ii Hacminkamu. Kpim TOro, 3-Ti/ mepcoHanrbHOI OPUCTUKIII
Kowmicii Buy4eHo, HalIpUKJIAJ, BiliCbKOBOIIOJIOHEHUX, SIKUM 3aIIOfIISTHO KaJIiITBa
qu cMepTh y Pocil, a TakoX [eropTOBAaHUX YKPAIHCHKUX /IITEH, SIKUM 3aIlOIisTHO
IIIKOAY Ha ii TepuTopii.

MKM pns YkpaiHE MOKe HaJaBaTH MPaBO Ha 3BEePHEHHS IIPUBATHUM OCO-
6aM He 6e3IOCePenHbO, A Yepe3 MONaHHs 3 OOKY IepXKaBH, 3 SIKOI BOHU MAIOTh
edeKTUBHUI 3B’30K (IPOMAISTHCTBO, MICIle MMPOKUBAHHS 49U peecTpartii). [Tin
[PUBATHUME 0COOAMH MU PO3yMIEMO IPOMAISIH Ta IOPUANIHIX 0Ci6 YKpainu ta
IHIIMX [iepyKaB, 30KpeMa i KOMOATAaHTIB, BifICbKOBUX, IMOJ0HeHUX PO Ha OoKyIIO-
BaHUX HEIO YKPATHCHKHUX TEPUTOPISIX, 0Ci0, sSKi 3MyIIIeH] Oyin 3aTiInTi YKpainy
BHACJIIOK 36pOITHOr0 KOH(IIKTY, TOIIIO.

YacobBa wopucouxyist

UNCC 6yna o6MexeHa IITKOIOI0, 3aBIAHOIO ITifl 9ac BTOpraeHHs [paky mo Ky-
BEHUTy Ta HACTYIHOIO oKymarieo (2 cepmust 1990 p. — 2 6epesns 1991 p.). [Ipu
oMy Kowmicist mo3Bonmia mogaBatu ckapru oco6i, sika 3aTMHYJIA Bij Ha3eMHOI
MIHU IIOHAJ IeCSATh POKIB IOTOMY, OCKUIBKH IIKOAA OyJIa IPSMUM Pe3yIbTaTOM
BkazaHux nopiir’’. o crocyersest IUSCT, To mpuBaTHI Ta MiKAEpKaBHI Ipe-
TeH3li Maau 6yTH HeBUPIIIeHi CTAHOM Ha MOMEHT BCTYITY B CHITY “AJDKHPCBKUX

)

nexnapaniin” (19 cians 1981 p.) i noganumu no Tpubynany no 19 ciuas 1982 p.,

2 IV KoHBeHIis 1pO 3aKOHHU i 3BMYAi BIfHI Ha CYXOZO0JI Ta JIONATOK 10 Hei: [T0I0)KeHH s PO 3aKOHU 1 3BMYai
BiitHU Ha cyxomosi Bij 18 sxoBTHst 1907 p. <https://zakon.rada.gov.ua/rada/show/995_222#Text> (nata 3Bep-
HenHs: 30.12.2023).

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious Violations of International Humanitarian Law, adopted
15 December 2005 by General Assembly resolution 60/147 <https://www.ohchr.org/en/instruments-
mechanisms/instruments/basic-principles-and-guidelines-right-remedy-and-reparation> (accessed:
30.12.2023).

Modderr (1 2) 44.
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Mapuna MejsesieBa

IIpOTe JKONHUX KiHIeBUX TEPMIHIB IJI CKapr IIOAO CIIOPiB 3 TIyMadeHHs a6o
3aCTOCYBaHHS “AJDKUPCHKUX [eKIapariiii’ BCTaHOBJIeHO He Oyno®2. EECC maia
9aCOBY IOPUCAUKINIO, OOMEKEHY maTaMH IOYaTKy i 3aBepIleHHs 30pOIHOro
rkoudixry mixx Eputpeero ta Ediomiero (tpaBers 1998 p. — 12 rpyzus 2000 p.).
Bonrodgac komicist Masa mpaBo IpUITMAaTH IIOJAHHSI IO IIIKOAH, sIKa OyI1a OB sI-
3aHa 3 HOPYIIEHHSIMH MDKHAaPOIHOTO IIpaBa, ajie sika CTajIacs Iicis 3aBepIIIeHHs
36pOIHOro KOHMIIIKTY, HAIIPUKIIA/, i 9aC BUBEAEHHS 30POMHNAX CHIT 3 OKYIIO-
BaHHX TEPUTOPIN™.

Sk 6yno 3asHaveHo Buiie, PeecTp mist YKpaiHU CTOCYETHCS Jsinlie 30UTKIB,
3aBmaHuX 24 jrotoro 2022 p. i micis 1iel natu, ToMy 1 KoMicis moBHHHA mpuiiMa-
TH 3asIBU 3 OIVIAY Ha Ile oOMeskeHHsI. 11]o cTocyeThest KiHIeBOT maTh 1JIst IO aHHSI
CKapr, TO IOKH IO HeJOIUILHO I BCTAHOBJIIOBATH, OCKIJIBKA MU BB)Ka€MO, IIIO
MKM noBuseH 6yTy CTBOPEHUII 1ile 0 3aKiHIeHHs 30pOTHOr0 KOHIIIKTY, abu
SIKOMOTA IIBHIIIIE 3a0€3[1eYNTH KOMIIEHCAIIO )KePTBaM POCIMCHKUX 3JI0UHHIB.
Bonmodgac fominpHO mepenbaduTy IpaBo 3asBHUKIB IOAABATH [OKA3U CIPUIH-
HEHHsI IKOMIY 1 BUCYBATH npeTersii o PO HaBITh yepes mesKuil Jac MmicIs 3aBep-
IIeHHs BIAHM.

Tepumopianvra 0pucouxyis

Tepuropianpna opucpuknis Kowicii py1s YkpaiHu MOBUHHA Y3TOIKYyBaTHUCh
3 0OMEXEeHHSIMH, BUSHAYEHUMH PeecTpoM, TOOTO CTOCYBAaTUCh IIPETEH3IN PO
IIIKOJTY, 3aIIO/isIHy ‘Ha TepuTOpii YKpaiHu B MexKax ii MKHAPOHO BUSHAHUX KOP-
IOHIB, 1110 BKJIIOYAIOTS ii TepUTOpiayibHi Boxu >, IHaKIIIe KasKydu, 30UTKH, CIIPH-
YHHEHI B MeXXaX BUKJIIOYHOI €KOHOMITHOI 30HU 49X KOHTUHEHTAIBHOTO IIeIbdy
VKkpaiHy, a Tako)X 3aBJaHI iHIINM JiepKaBaM Ha iXHIN TepuUTOpii, HANIpUKJIaZ,
yHACTinoK maminHs pociticbkux pakeT ([Tosmpmra i MonmoBa) 4 6e3nUTOTHHKIB
(PymyHist), He BpaXOBYBaTUMYThCs. BogHOUAC 3as1BU IIPO KOMIICHCAIIIIO IIKOIH,
3aIOMisIHOI POCIICBKUMU 30POMHUMHU CHJIAMH, CEMapaTHCTCHKUMU yIPyIIyBaH-
HSIMU YU IIPUBATHUMU 0COOAMU, 110 TisUTH Iifi KePIBHUIITBOM arpecopa, Ha THM-
YacOBO OKYIIOBaHUX TEPUTOPIAX YKpaiHU, MAIOTh IPUUMATHUCS 10 PO3TIIALY.

Ixepena inancybanns

®oupg UNCC criogaTky 3abe3IeqdyBaBcsl 3a JTOIIOMOIOI0 3aMOPOXKEHHUX aKTHU-
BiB Ipaxy, a motim — 3a gonomorowo (iHaHCOBUX HANXOMKEHB Bil 0OMEXEHOro
eKkcropry ipakcpkoi HadTu. 3abe3rredeHHs] KOMIIEHCAII 3TiIHO 3 PillleHHIMU
IUSCT 3nificHioBaocst 060oMa CropoHaMu KOHQIIIKTY depe3 CIieriaTbHui (poHI.
[Io crocyerbest EECC, TO X049a CTOPOHU ITOTO/IMJINCS TTOPIBHY PO3MOAUINTH BU-
TPaTH, OCTATOYHI KOMITEHCAIIIT TaK i He OyJIM BUILTaYeH ™.

OcuoBHUM mKepenoM diHaHCYBaHHsI KoMIeHcariiiHoro ®ouny mist YRpainu
[TOBHMHHI CTaTH KOH(MICKOBaHI aKTUBH IePKaBU-arpecopa, 1o Oy 3aMOpoKeHi

* Introduction (n 20).

3 Decision Number 1: The Commission’s Mandate / Temporal Scope of Jurisdiction (Permanent Court of
Arbitration, Eritrea-Ethiopia Claims Commission) <https://pcacases.com/web/sendAttach/769> (accessed:
30.12.2023).

3 Resolution CM/Res(2023)3 (n 17).

¥ Ixiopmwkeri, Kimoukosebkuii, [Tipcan (1 2).
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3 IMOYATKOM 30POIHOr0 KOHQIIKTY, a TAKOK MAMHO MifCAHKINIHAX 0Ci0, pu-
YeTHHX JI0 BYMHEHHS 3JI0YHMHY arpecii mpoTtu Ykpainu. [Ipu ipbomMy Taki akTUBA
1 MaifHO MOKYTbh ITepeOyBaTH SIK y MeXaX YKpaiHH, TaK i Ha TepuTopil iHO3eM-
HuX fepxaB. POHI TaKO)XK MOXKe HAIIOBHIOBATHCH JOOPOBUIBHUMHU BHECKAMHU
IHIINX JIep>KaB, MDKHAPOIHUX OpTaHisalliil, IpUBaTHUX OCi0-IOHOPIB.

Kondickaris samopoxxenux mepxaBaux aktusiB PO (a me 61u3bpko 350 Mipn
IoJapiB), BKIOYHO 3 akTuBaMu lleHTpanbHOro GaHKY [Jep)KaBU-arpecopa, po3-
IJSITAEThCSI HAMM 1 6araTbMa eKCIIepTaMH sK peali3allisi KOHTP3aXOmniB, SKi
BUKJIIOYAIOTh [IPOTUIIPABHICTh TaKoi KOH(QICKAIl 3 OISy Ha BYMHEHI MDKHA-
poxHO-TIpoTHIIpaBHi AisHHA Pocii Ta ii BIAMOBY BHUKOHATH CBOi 3000B’SI3aHHS
IIIOZ0 MIKHApOIHO-IIPaBOBOI BiAIIOBiabHOCTI . [IpHHIMI IMYHITETY HepsKaB-
HOTrO MaliHa B IIbOMY BHIIA[Ky He AisTHMe. SIK CTBepIKYIOTh aBTOPU OTHOTO aB-
TOPUTETHOTO INOCII/KEHHS, ‘KOHTP3aXOq! 3a CBOEIO IPHUPOMIOIO € MO3aCYLOBH-
MH — BOHH 3aCTOCOBYIOTHCS BIIIIOBITHO O HAIllOHAJIBHUX IIPABOBUX HOPM, SIKI
HAJAI0Th BUKOHABYIN BIIaMll TepsKaBU MOKIUBICTH aisti’ Y. TobTo mix gac mepe-
Tadi aKTHUBIB HAaI[lOHAJIbHE 3aKOHO/IABCTBO PO CyBEPEHHUI IMYHITET Jiep)KaB He
3aCTOCOBYETHCSI, OCKIIBKHU B OIIIBIIIOCTI IPABOBUX CHUCTEM el IMYHITET BUHUKAE
JIMIIIE Y Pasi 3aCTOCYBaHHs CYIOBUX 3aX0fiB*. V 3B’s13Ky 3 1M Oyzmb-siki iHiria-
THBH IIApTHEPIB YKpaiHU IIONO PO3IIMPEHOr0 TIyMadeHHs IXHbOI'O iCHYIOYOTro
HAI[IOHAJFHOTO 3aKOHOMABCTBA TIPO €KCIpoImpiamito (KoHdicKalio) MaiiHa 91
BHECEHHS [I0 HbOTO 3MiH, yXBaJeHHs HOBHX 3aKOHIB a00 IIPOIIO3UIIil CTBOPUTH
6araToCTOPOHHII MexaHi3M KOH(ICKAIli CyBepeHHUX POCIHCHKUX aKTHUBIB, €
JIETITUMHUMH, OCKUIBKH BOHHU PO3POOGIISIOTHCS Ta IMITIEMEHTYIOTHCS 3TITHO 3i
3BUYA€EBUMHU HOPMaMH IIpaBa MUKHAPOIHOI BIITOBIMAIBHOCTI B YaCTHHI KOHTP-
3axXO0[iB.

CTOCOBHO POCIFCHKHX TPUBATHUX AKTUBIB, PO3TAIIIOBAaHUX Ha TEPUTOPIi iHO-
3eMHUX JIepKaB-TIapTHePiB YKpaiHu, TO peaJbHO 3aCTOCOBHUMU HUHI BUIAIOTH-
CsI IBa HUAXW: KOH(ICKAIiSI TAKKX aKTUBIB Y BUIIAIKY iCHYBaHHS KPUMIHAJIBHO-
ro OOBMHYBAadYeHHs BIaCHHKA 3a YXWIEHHS Bif CaHKIiN abo mepemada Ykpaiui
IOPIYHUX [PHUOYTKIB Bil 3aMOPOKEHUX IIPUBATHUX AKTUBIB IMiTCAHKIITHUX
oci6.

HamjionanpHnit MexaHi3M KOMITEHCAIIiH, kUil GyHKIIOHYE B YKpaiHi 3aBis-
KM MOYKJIHBOCTI IPUMYCOBOTO BIUTydeHHsI 00 e€KTiB mpasa BiacHocTi Pocii Ta
MICAHKITIMHAX TPUBATHUX OCi6, IO CIIPUSIIN arpecii, epen6adeHoi 3aKOHAMHI
Yxpaiau “TIpo ocHOBHI 3acajiy IPIMYCOBOTO BIUIydeHHs B YKpaiHi 06 €KTiB mmpa-
Ba BiracHOCTI Pociiicbkoi Qemepartii Ta ii pesunentis” ta “IIpo BHeceHHs 3MiH
IO JIeSKUX 3aKOHIB YKpAiHM! IOMI0 MiABUIIEHHS e(eKTUBHOCTI CAHKIIIi, TIOB SI-
3aHUX 3 AKTUBAMH OKPeMHX 0Ci6”*, TAKO)K MO’KHA PO3IIISIAATH SIK 3aCTOCYBAHH

3

Working Group Paper Nel5 (1 8); Ioprnex (1 8).
37 Bickina ta inmi (1 8) 5.
Tam camo.
IIpo ocHOBHI 3acajy IPUMYCOBOTO BIJIy4eHHs B YKpaiHi 06’ €KTiB pasa BiacHocti Pociiicbkoi Pepepaii Ta
ii pesupenTis: 3akon Ykpainu Bix 3 6epesrst 2022 p. Ne 2116-1X <https://zakon.rada.gov.ua/rada/show/2116-
20#Text> (mata 3BepHeHHs: 30.12.2023).
ITpo BHeCEeHHS 3MIH [0 eSKUX 3aKOHIB YKpaiHu 00 MiBUIIEHHs e(peKTHBHOCTI CAHKIIIi, [TOB’I3aHIX 3 aK-
THBaMH OKpeMHX oci6: 3akoH Ykpainu Biz 12 TpaBHs 2022 p. Ne 2257-IX <https://zakon.rada.gov.ua/rada/
show/2257-20#Text> (nara 3Bepuenss:: 30.12.2023).

4 8
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KOHTP3aXOJIiB IIOTEPIILIOIO JIeP>KaBOIO Y BIAIOBIAB HA BimMOBY Pocii mpunmHUTH
[IPOTUIPABHI ISHHS Ta TOOPOBUIBHO 3MIMCHUTH HAJIGKHY KOMITEHCAIIIIO 3aBa-
HUX 30UTKIB.

3abesneuertss BuxoHauHs pilieHb

Pirrennst Komicii ij1st YKpaiHu MaroTh BU3HABATUCH OOOB’SIBKOBUMU Ta OCTa-
TouHUMH 6Ge3 mpaBa Ha OcKapykeHHs. CaMe TAKO0 CHJIO0 BOJIOMIIN PIllIeHHS BCiX
TpbOX IpoaHanxizoBanux Hamu MKM. Bakiusum 3aco6oM 3abe3nedeHHsT BUKO-
HaHHA piteHb KoMicii Mae cTaTu yXBajleHHS BiITIOBITHOTO 3aKOHOJABCTBA Y BCIX
IepsKaBax, SIKi IPUENHAIOTHCS O MalOyTHBOrO 6AaraTOCTOPOHHBOTO IOTOBOPY.
[TorpibHO y3romuTH CHCTEMy B3a€EMOJil HAI[iOHAIBHOTO i MIKHAPOITHOTO Me-
XaHI3MIB KOMITCHCAIII] 3 METOIO YHEMOXJINBJICHHSI Iy OJIIOBAaHHS CKapT, IJIs1 90T0
B YKpaiHi MaloTh OyTH CTBOPEHI BifMOBITHI HAI[iOHAJIbHI MOHITOPUHTOBI CTPYK-
Typu. HamionanesHi peectpu i ¢ponnu moBuuHi 6yt inTerposanumu 1o MKM.
MoskHa nepe0aYnTH MOKIMBICTH BUKOHAHHS YK€ YXBaJeHUX pillleHb HAIio-
HaJIbHUX CYZiB IIPO KOMIIEHCAIiIo Kolrtamu MiskHaponHoro ¢ouny. Skiro ocoba
OTPUMY€ KOMIIEHCAIIIIO 3a HalllOHAJIbHUM 3aKOHOIABCTBOM YKpaiHU, Hallla ep-
’KaBa IIOBMHHA MaTU IIPaBO BUMOTH BiJfl ep;KaBU-arpecopa Ta BUCYHEHHS KOH-
coutimoBanoi npetensii go Hei''. ¥ mexxax MKM nyst Ykpainu Maiots 6yTH po3po-
6J1eHi [i€Bi IHCTPYMEHTH HAJISINY Ta 3BITYBAaHHS BiTHOCHO BUKOHAHHS DillleHb
Kowmicii.

Ha nymKy ekcrepriB, 6araTOCTOPOHHIN [OTOBIp, SIKUM 3aCHOBYBAaTHMETh-
cst MKM st Ykpainu, Mir 6u mepen6aduTy CIPOLIeH! YMOBU JJIsi BUKOHAHHS
pillleHb IHITUX MDKHAapOJHUX OPraHiB, IO IOB’SI3aHI 3 POCIHCHKO-YKPaiHCh-
KUM 36pOHUM KOH(UIIKTOM, HalpHUKIaf, pittens MikaapogHoro Cyny OOH,
€BpOIeNCHKOrO CyAy 3 IpaB JIIOJUHU, MDKHAPOTHOTO KPUMIHAJIBHOTO CYHY,
Mait6yTHBOTO CITeIiali30BaHOrO TPUOYHATY MIONO 3JI0UYMHY arpecii?. BoqHowac
y mpoteci cBoel pismbHOCTI KoMicig 1y YkpaiHu Moke BpaXOBYBaTH pPillleHHS,
AKi Bxke Oy BUHECeHI MDKHApOTHUMHM CYaMH B CIIpaBaX, [IOB’SI3aHUX 3 I[UM
KOHMIIIKTOM, 3a/UIsl TOCATHEHHS YHI(IKOBAaHOTO TIYMAaueHHs M 3aCTOCYBAaHHSI
HOPM MDKHAPOJIHOTO IIpaBa Ta 3a0e3IeYeHHs JIeTiTUMHOI OCHOBH ISt (PYHKIIIO-
HyBaHHA MKM.

BUCHOBKM. 3rifHo 3 HOpMaMU MDKHAapOJHOTO IIpaBa JeprkaBa-arpecop Hece
TIOBHY BiINOBITAJIBHICTD 3a BCIO IIKOMY, CIPUYNHEHY BHACIIIOK ii MKHApOITHO-
IIPOTUIPABHUX JIisIHB, 1 3000B’s13aHa 3[IICHUTH ITOBHE ii BIAIITKONYBaHHI. 3a/1JLst
3a0e3MeYeHHsT JKePTBAaM aJeKBAaTHOI, IIBUAKOI Ta e(eKTHBHOI KOMIIeHCAIil
IIIKO/IN, CIIPUYMHEHOI Y 3B’s13Ky 31 36poitHuM KoH(uiikTOoM B YkpaiHi, HeoOXif-
HO Ha IincTaBi 6araTOCTOPOHHBOTO MIKHAPOMHOTO IOTOBOPY CTBOPHUTH THY-
xuit MKM, sikmit 61 MaB aJieKBaTHY OpraHi3aliiiHy CTPYKTYPY, 9iTKO BUSHAUCHY
9acoOBY, IPeIMETHY, IePCOHAIbHY Ta TEPUTOPIAIbHY IOPUCIUKIIIIO, 3abe3edy-

1 PameBceka K, ‘Mopesni Ta MexaHi3MU BUIUIATH penapariii: MKHAPOXHMIT TOCBIL Ta imei mis Ykpainn' B
The Russian-Ukrainian war (2014-2022): historical, political, cultural-educational, religious, economic, and legal
aspects: Scientific monograph (Baltija Publishing, 2022) 1032—41. DOI: https://doi.org/10.30525/978-9934-26-
223-4-129.

2 Ixiopmwkeri, Kimoukosebkuii, [Tipcan (1 2).
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BaB HaJilHI mKepena QiHAHCYBaHHS BUIUIAT 3asIBHUKAM, a TAKOX IepenbadtaBn
edeKTHBHY CHCTeMy BUKOHAHHS BiIIOBIIHUX PIIlIeHb.

st Ykpainy HaftOuIbI npuitHATHOO € Mofiessb UNCC, OCKITTbKY isSTIbHICTD
i€l komicii, Ha Bigminy Bix IUSCT, cTocyBasacs MKHAPOIHOTO 30POMHHOTO KOH-
ity Mk croponamu, i, Ha BinMiny Bix EECC, cTocyBaacs BiIIOBiaIbHOCTI
OIIHIE] IepIKaBH Iepe] iHII0IO 3a rpybe MOpPYIIeHHs MDKHAPOIHOTO IIpaBa, siKa
He Oy1a posmopizeHa MK 060Ma CTOpoHaMU KOHQITIKTY.

CrBopenns MKM mist YKkpaiHu monepenuTh CATYaIlio, 3a SIKO1 pi3Hi KaTeropii
MOCTPKAATINX CYO’€KTIB ITOMaBATUMYTh PISHOMAHITHI ITO30BH IIOAO BiMIIKO-
OyBaHHS KOO, crupudmHeHoi Pociero BHacimok ii 36poitHoi arpecii mporu
VYKpaiHu, 00 pi3HUX HAIIOHAIBPHUX Ta MDKHAPOJHUX CY/IB, IIT0 BUHOCUTHMYTb
cynepewnusi pimrersst. MKM mir 6u cTati €MUHIM yHIBEPCAIBHUAM JOCTYITHIM
ME€XaHI3MOM BUPIIIeHHS BIAIOBITHUX IIPETeH3IN.

Koxxer MKM cTBOproBaBCsT [IIs1 BPETYIIOBAHHS OKpeMHUX KOH(IIIKTHUX CH-
Tyarlif, OB sI3aHUX 31 CIPUIMHEHHSIM MaCOBOI IIIKOIH, I MaB CBOI OCOOIMBOCTI.
Yuikansaicts MKM 1t Ykpaiau 06yMOBITIOETHCST HU3KOIO (paxTopis. [To-mepirre,
BiH Mae 6YTH CTBOPEHUM 10 3aBEPIIEHHs BIifHU, OCKUIBKHU Y 3B’SI3KY 3 BOJIOMIH-
HSIM 3HAYHIMU pecypcaMu Ta siiepHOIO 30poe€lo Pocis po3paxoBye Ha JOBIOTPH-
BaJTU 36pOMHMUIT KOH(IIIKT “Ha BUCHAKEHHS , 1 VIS TIOTIEPeKEHHS BUCHAYKEHHST
camoi YKpaiHu SIK )KePTBHU arpecii Mae 6yTH 3aIIyIeHO MEXaHi3M Bi/IIIIKOLYBAHHS
3aBOAHMX il 30UTKIB sitkoMora paHitre. [To-gpyre, maitbyTaiit gorosip mpo MKM
st YKpaiHM TMOBMHEH BUPIIIUTH He JIUIE MUTAHHS MDKHapPOIHO-TIPaBOBOI
BipmoBiganpHOCTI PD, ase it mpobiemy moponanus ii imyHireris. [lo-Tpete, 3a-
mycrutd MKM st Ykpaiau MOKIHBO 1 6e3 rmorepeiHboi 3rofnu JepykaBu-arpe-
copa — y ¢dhopmi KOHTP3axXO/iB SK BiIIOBiAs HA MAaCIITAOKN CIPUIMHEHOI IIIKOIH
Ta CePHUO3HICTh MOPYIIEHb MDKHAPOLHOro mpaBa. OCHOBHUM JpKepenoM ¢iHaH-
cyBaHHs KommeHcaniiHoro ®oHpy mis YKpaiHU [TOBHHHI CTAaTH KOH(ICKOBaHI
aKTHBH Iep’KaBU-arPecopa, o OyIn 3aMOPOsKeHi 3 IIOYaTKOM 30POMHOro KOH-
(itikty B YkpaiHi Ta 3a Ii MeXaMu, a TAKO)XK MAfHO IiICAaHKIINHUX 0OCi6, mpu-
9YeTHUX [0 BUMHEHHS 3JIOUNHY arpecii mpotu Ykpainu. Ha Hamry nymky, He ciin
HanoBHIOBaTH POHJ KOIITaMHU, OTPIMAHUMU Bif MPUOYTKY 3 IPOIAXKIB POCiil-
CBHKHX BYIJIEBOZIHIB, sIK Iie Oyo peanizoBaHo B pamkax UNCC, OCKIIBKH CBIT 110~
BHHEH Ha3aBXX/U I030aBUTHUCH 3JIEKHOCTI Bifl POCIICBKUAX €HEePTropecypciB, 110
6yJIH BUKOPHCTaHI arpecopom sik 36post®. ITpoTsarom BCi€l icTOpii BITHOCHH MIX
Pociero Ta YkpaiHOIO IepIiia IPUXOBAHO UM BIAKPHUTO 3allepedyBasia IIPaBoO Ha
ICHYBaHHS IPYTOi, 1 CyJacHa BiffHa € MIATBEPIKEHHSM [[bOMY. Y 3B’S3KY 3 LM
MKM nuist Ykpainu moBuHeH 6yTH TakuM, 11106 Pocist, a Takox Oymb-sIKU IHIIIHII
MOTEHUIMHUI arpecop Hallepel 3HAIH [IPO BUCOKY “IiHY  arpecil.

 Mensenesa, TOpucauKniiiHi IMyHITETH I€p)KaB y KOHTEKCTI BIAIIKOAYBAHHS POCIEI0 INKOAHU, 3aBIAHOL
B YKpaiHi BHaCJIIOK 36poiiHoi arpecii’ (1 13).
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ABsTRACT. The creation and operation of an international compensation mechanism for Ukraine
in the context of the international legal responsibility of russia as an aggressor state is one of the most
discussed topics, which is extremely important for our country in view of the amount of damage
caused and the perspective of post-war reconstruction, and at the same time, it is quite complex and
debatable in view of the existence of a whole complex of unresolved and controversial issues.

The purpose of our research is to reveal the components of the international compensation
mechanism for Ukraine as an instrument of implementing russia’s international legal responsibility
for the damage caused by its armed aggression against our state, paying special attention to the most
problematic issues of its creation and functioning.

It was established that such a compensation mechanism should: 1) be created in accordance with
the norms of international law; 2) have an organizational structure that would correspond to its
tasks; 3) to clearly define the temporal, subject, personal and territorial jurisdiction of the created
bodies; 4) provide reliable sources of funding for payments to claimants; 5) ensure an effective
system of enforcement of relevant decisions.

Each international compensation mechanism was created to settle certain conflict situations
associated with causing mass damage and had its own peculiarities. The uniqueness of such a
mechanism for Ukraine is determined by a number of factors, namely: it must be created before
the end of the war, the future treaty on its establishment must solve not only the issue of the
international legal responsibility of russia, but also the problem of overcoming its immunities,
it is possible for Ukraine to launch the mechanism without prior consent of the aggressor state —
in the form of countermeasures as a response to the scale of the damage caused and the seriousness
of violations of international law. The main source of funding for the mechanism should be the
confiscated assets of the aggressor state, which were frozen at the beginning of the armed conflict in
Ukraine and abroad, as well as the property of sanctioned persons involved in the commitment of
international crimes.

Keyworbps: international law; international compensation mechanism; damage; responsibility;
armed conflict; aggression.
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OPTAHI3AIIIS OB’ €THAHMX HAIIIN
V CITIPOBAX TTPOTU/IIT ATPECII
POCIVICHKOT ®EIEPAILIIT TTPOTU YKPATHU
(MOKYMEHTHU TA KOMEHTAPI)

PE3OJIIOLIIS TEHEPAJIbBHOI ACAMBIJIEI OOH 76/70
“IIPOBJIEMA MUIITAPU3ALIIT
ABTOHOMHOI PECITYBJIIKM KPVIM
TA MICTA CEBACTOIIOJIA, YKPATHA,

A TAKOXX HACTMH YOPHOI'O
TA A3OBCBKOI'O MOPIB” (2021 P)*

T'enepanvua AcamOnes,

Hocunarouucy va Craryt Opranisanii O6’ennanux Hariit, B sKoMy 3a3Hadve-
HO, 30KpeMa, 110 Bci wienn Opranizanii O6’ennanux Hariit moBuHHI y cBOiX
MDKHapOJHUX BiTHOCHHAX yTPUMYBATHCS Bil IOrpo3u CIoko abo ii 3acTocyBaH-
HS IIPOTU TEPUTOPIiaJbHOI HITICHOCTI YU MOJITUYIHOI He3aJIeKHOCTI OYAb-sIKOi
mepskaBU a60 Oyab-SKUM IHIINM CIOCOOOM, HeCyMicHUM 3 mimsmu Opranizamnii
O6’ennanux Hamiii,

Hocunarouucy makox Ha cBo pesonmonio 2625 (XXV) Big 24 KOBTHs
1970 poky, sKoI0 BOHA cxBajmwia Jlexiapaniio Opo NPpUHIUINA MDKHAPOIHOIO
IpaBa, IO CTOCYIOTHCS OPY)KHIX BITHOCHH 1 CIIBPOOITHULITBA MK JIepsKaBaMuU
Bignosiguo mo Craryry Oprauiszanii O6’ennanux Haiit, i npusmumnm, mo mi-
CTATBHCA B HIM,

Ham’ssmarouu ipo TenbcinchKuit 3aknoaamit akT 1975 poxky Hapanu 3 6esie-
KM Ta CIiBpo6iTHUIITBA B €Bpormi Ta [lexiapariito npo KepiBHI IPUHINIIN OO
BITHOCHH MDX ii fepKaBaMHU-y4aCHUIISIMY, IO MICTATBCS Y HbOMY,

Hocunatouucy Ha cBoXO pe3omolio 68/262 Bim 27 6epesnst 2014 poky mpo
TEepPUTOpIaTbHy LUIICHICTh YKpaiHU, B SIKiFl BOHA HiAITBEpAMIIa CBOIO BIIAaHICTD
CYBEpEHITETY, HOJTITUYHIN He3aJIeKHOCTI, €THOCTI Ta TePUTOPIaJIbHIN IUTICHOCTI
Vkpainu B ii Mi>1<Hap011H0 BA3HAHUX KOPIOHAX,

Hocunarouucy maxox Ha cBoi pedomronii 73/194 Bing 17 rpynus 2018 poky,
74/17 Bim 9 rpynus 2019 poky ta 75/29 Bin 7 rpynust 2020 poky oo npobiemMu
Mimitapu3sanii ABroHomHoI Pecrry6itiku Kpum ta micra CeBacromons, YKpaiHa,
a TakoX 9acTuH YopHOro Ta A30BCHKOTO MOPIB,

* Pesosmouist Tenepaabroi Acam6iiei OOH, yxsasena 9 rpyaust 2021 p. [6e3 3BepHeHHs 10 [0JI0BHOTO KoMmiteTy
(A/76/L.22 1 A/76/L.22/Add. 1)] 76/70 “IIpo6rema miritapusanii AP Kpum ta micra CeBacromos, Ykpaima,
a Takox yacTuH YopHoro mopsi i AzoBcbkoro mopst”. [lus.: Problem of the militarization of the Autonomous
Republic of Crimea and the city of Sevastopol, Ukraine, as well as parts of the Black Sea and the Sea of
Azov. Resolution 76/70 adopted by the General Assembly on 9 December 2021 <https://digitallibrary.un.org/
record/3952032?In=en&v=pdf> (accessed: 26.02.2024). [Tepexmnap O. Kpecina.
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Iocunarouuce e Ha cBoi pesomtonii 71/205 Bix 19 rpynas 2016 poky, 72/190
Bizg 19 rpynus 2017 poky, 73/263 Big 22 rpynus 2018 poky, 74/168 Bin 18 rpynHs
2019 poky Ta 75/192 Bin 16 rpynns 2020 poKy IIOA0 CUTYallil 3 IpaBaMU JIIOTUHI
B ABToHOMHIN Pecrry6ini Kpum ta micti CeBacrononi, YkpaiHa,

Cepiiozto cmyp6oBara THM, IIO MTOJIOXKEHHS IIUX Pe30JIIOLil Ta BiAMOBITHAX
pillleHb MDKHApPOHUX OPTaHI3aIlill, CIIeniaai30BaHNX YCTAaHOB i OPTaHiB CUCTEMHA
Opranizanii O6’eqaannx Haniit He 6ynu imutemenTtoBaHi Pociiicekoro Pemepa-
1Ii€10,

Hocunaouucy Ha cBoto pesosornio 3314 (XXIX) Big 14 rpynus 1974 poxky,
y IOmATKy 70 sIKoi 6yJo 3a3Had4eHO, 30KpeMa, IO KOIHEe TepHUTOpiajibHe Hal-
6anHst a60 0co6MBa BUTO/Ia, OTPUMAHI B Pe3ysbTaTi arpecii, He € i He OymyTh
BH3HaHI 3aKOHHUMU,

3acydxxytouu TpUBAIOYY THMYACOBY OKYIAIII0 YaCTUHU TEPUTOPIii YKpaiHu,
a came ABroHOMHOI Pecniy6iiku Kpum ta micra Cesacromoss (mami — Kpum),
Pociiicpkoro Pepepalii€ro Ta MigTBEPI)KYOUN HEBU3HAHHS iX aHEKCIl,

Hazadyrouu, o Tumaacosa oxymaitist Kpumy ta morposa crtoro a6o ii 3actocy-
BAaHHS IPOTHU TEPUTOPIAIBHOI IUTICHOCTI YN IOJITHYHOI He3aJIeKHOCTI YKpaiHH 3
60xky Pociiicekoi Peneparii cyrepednts 30608 sI3aHHSM, B3ATUM 3TifHO 3 Memo-
paHIyMOM IIpO rapaHTii Oesrekn y 3B’s13Ky 3 IpUETHAHHAM YKpaiHu 10 JJoroso-
PY PO HEPO3MOBCIOIKEHHSI simepHOi 36poi (Bymamentcpkiit MEMOpaHIYyM) Bif
5 rpynust 1994 poky!, B stkomy, cepeq iHIIIOro, OyJIu MiATBEPIKeHI 30008’ I3aHHS
YTPHUMYBATHCS BiJl IOTPO3H CHIIOIO a0 il 3aCTOCYBaHHS IPOTU TEPUTOPiaIbHOI
[UTICHOCTI ¥ TOJIITUYHOI He3aJIeKHOCTI YKpaiHu Ta 30008’ sI3aHHS IOBAKATH He-
3QJIEKHICTD 1 CYBEpPEHITeT Ta ICHYI04l KOPAOHHU YKpaiHu,

I'nuboxo cmyp6oBara He3aKOHHUM 3aXOIUIEHHSIM i BCTAHOBJIEHHSIM KOHTPOJTIO
Pociitcproro Pemepamniero Ham KOJUIMIHIME MicisiMu 30epiraHHs sitepHOi 36poi
B Kpumy, 1110 MOXe CTAaHOBUTH 3arpo3y perioHaabHil Ta rrobanbHil 6esmerr,

Bucnobniotouu cmyp6obanicmo 3ycumismu Pociiicbkoi Penepanii mommpuTu
CBOIO IOPUCAUKINIO Ha simepHi 06’ekT Ta MaTepianu B Kpumy, mono skux mpo-
TOBKYIOTB 3ACTOCOBYBATHCS YTOIa MK YKpaiHoto Ta MKHApOIHNUM areHTCTBOM
3 aTOMHOI eHeprii PO 3aCTOCYBaHHS TapaHTii y 3B’s13Ky 3 JJoroBOpoM mpo He-
PO3IOBCIOIKEHHS ANEPHOL 36p0'1' Ta JlomaTKOBUH IPOTOKOJ IO Hel,

BucnoBatorouu makox 3aHenoK0E€HHs MO0 TPUBAIOYOTO IOTIPIIEHHS MIXKHA-
POnHOI Ge3IeKn i apXiTeKTypH KOHTPOJIO HaJl 030POEHHSIMU, 30KpeMa BHACII-
ook TuMuacoBoi okymanii Pociiicekoro ®Penepamiero TepuTopisi ABTOHOMHOI
Pecrry6aixu Kpum ta micta CeBacTomosist, o Majio mectabini3younil BIUIMB Ha
MDKHApPOIHI PeXXUME KOHTPOJIIO Hafl 030POEHHSIMU Ta 3aXOQH IIIO0 3MIIlHEHHS
IOBipHU Ta 6e3leKy, Y TOMY 9UCIIi BCTaHOBJIeHi [JoroBopom mpo Bigkpute Hebo,
JoroBopom mpo 3Bu4aiiHi 30poiiHi crun B €Bpomi’ Ta BineHCbKIM TOKYyMeHTOM
2011 poky Impo 3axopy IIONO 3MIITHEHHs AOBIpH Ta 0e3IeKH, Ta BIIKUAAIOYU
crpo6u Pociitcpkoi Peneparnii o6rpyHTYBATH CBOI /il Y THMYaCOBO OKYIIOBAHOMY
Kpumy iMIIeMeHTaIi€l0 MDKHAPOTHUX PEXKUMIB KOHTPOJIIO Hasl 030pOECHHIMH,

' A/49/765-S/1994/1399, nomatoxk I.
2 Nus. CD/1064.
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ITiomBepdsxyrouu, 110 3axorieHHs: KpuMy CHIIOIO € He3aKOHHHM 1 IOPYIIIeH-
HSIM MDKHapOJHOTO IIPaBa, a TAKOXK IIATBEPIKYIOUH, 110 I1i TepUTOPii Mae 6yTu
HeTaiiHO IIOBEPHYTO,

Hazadyouu ipo 3a6opoHy, 3TifHO 3 MDKHApPOTHUM TyMaHITapHHUM IIPaBOM,
IUISL OKYIIALIIHOT Iep>KaBU MIPUMYIIYBAaTH 3aXUIIEHUX 0Ci0 CIYXUTH B ii 36poit-
HHX 200 JTONOMDKHIX CHJIAX, Y TOMY YHCII LIJISXOM THCKY 00 IIPONIaraHjiu, CIIpsi-
MOBAHOI Ha 3a6e3NeYeHHs JOOPOBUILHOrO IPU3OBY HA BIACHKOBY CITyXkKOY, 3acy-
JUKYIOYH TPUBAIOY1 PEKPY THHIOBI if PU30BHi KammaHii B KpuMmy Ta KpuMiHaIbHI
HCpCCIIlHYBaHHH, sKi Tepen6adaoTh LquaQ)H, BHIIPaBHI poOOTH Ta TIOpeMHe
yB’si3HeHHs1 skuTesiB Kpumy 3a yXuieHHs Bif IpHU30BY,

Cmyp6oBana cupobamu BUKOPHCTOBYBATH OCBITY ftiTeit y Kpumy ayist ixeporo
[IepeKOHAHHSI IIPUETHYBATUCS O POCIACHKUX 30PONHUX CHII,

Iocunatouucy Ha Haka3 MDKHaApOZHOro TPUOYHAJIY 3 MOPCHKOTO IIpaBa Bif
25 tpaBHs 2019 poky npo tTumvacosi 3axonu y Crpasi Ipo 3aTpUMaHHS TPhOX
YKpaiHCbKHUX BiiicbkoBuX KopabimiB (Ykpaina nporu Pociiicbkoi Pemeparii)
Ta IpoIecyaabHui Haka3 Ne 1 Apbitpaxxaoro cyay Mk YkpaiHnoo ta Pociiicbkoio
Depeparniero, crBopenoro BinnosinHo 10 Jonatky VII mo Konsermii Opranisamii
O6’equannx Hariit 3 Mopcbkoro mpasa 1982 poky 1mono cropy PO 3aTPUMAHH
YKpaiHCbKHX BIICBKOBHX KOpPaOJIiB Ta BifICBKOBOCIY)KOOBIIIB, Bif 22 IHcTONaza
2019 poxky,

Bidsnauaiouu Toit GaxT, 10 3aHEIIOKOEHHS CTAHOM Oe3IIeKH1, HeCIIPOBOKOBAHE
HApOIIYBaHHS CUJI B YKpaiHi Ta HABKOJIO Hel Ta MPOBeIeHHsI POCINIChKUX BIMCHKO-
BUX HaBYaHb y perioHax YopHOro Ta A30BCHKOTO MOPIB, IO CYIIPOBOMKYETHCS
MIPUIIMHEHHSIM Ta 00Me)KeHHSIM 3aKOHHOTO 3/I1fICHeHHS HaBirallilHUX IIPaB i CBO-
601, 11e Oinpire mecTabiTi3yOTh eKOHOMIYHI Ta COLIAIbHI IOCIYTH, 30KpeMa B
npubepesKHUX perioHax YKpaiHwu,

Iidompumyrouu BiggaHicTh YKpaiHM DOTPUMAHHIO MDKHAPOZHOTO IpaBa B ii
3YCIJLISIX IMTOKJIACTH KPa¥ THMYACOBIH poCifchKill okynanii Kpumy,

Biosnauarouu crBopentst Mixuaapoxuoi Kpumcpkoi wiatdopmu Ta mpuiHsIT-
151 CrisibHOT rexutapartii ygacHus Mikaaponaoi Kpumcekoi matgopmmn?,

1. HanoneznuBo 3axauxae Pociticbky Pepmepariito, sk fep>KaBy-OKyIIaHTa, He-
raifHo, IIOBHICTIO Ta 6e33acTepekKHO BUBECTH CBOI 306poitHi cunu 3 Kpumy ta 6e3
3BOJIIKAHBb IPUIMHUTH TUMYACOBY OKYIIAIIiI0 TePUTOPIi YKpaiHm.

2. 3axnukae BCl AepyKaBU-YJIeHU Ta BIAMOBIIHI MDKHAPOMHI OpraHisamii cri-
BrpamoBaru 3 Opranizaniero O6’eqnannx Hamiit y 3a0x049eHHi Ta miATpUMaHHI
3YCHIIb, CIIPSIMOBAHMX Ha SIKHAUIIIBUAIIIE IPUINHEHHS POCiiichbKOl okymamnii Kpu-
MY, Ta yTPUMYBATHCS Bif Oyob-IKUX [ii 9u B3aeMuH 3 Pociiicbkoro Pepeparnieio
morno Kpumy, 1110 He BIATIOBINAIOTS ITiif MeETi.

3. [Tiompumye 3000B’s13aHHS Ta Y3TOIKEH] 3yCHIIIISI MDKHAPOIHOTO CIIIBTOBA-
PHUCTBA, B TOMY YHCJII B paMKaxX MDKHapOAHUX iHIMiaTuB 1 MixHaponHOi Kpnm-
ChKOi T1aThOPMH, MO0 BIATIOBI/II HA HASBHI ¥ HOBI BUKJIMKH, sIKi IIOXOMISITH Bl
3pocrarovoi mimitapusamnii Kpumy i wactua YopHoro ta A30BCHKOTO MOPIB, 1110

www.pravoua.com.ua

3 A/76/503-S/2021/908, momaTok.
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nifpuBae Oe3reKy i CTabUIBHICTD Y PeTioHi Ta 3a MOT0 MeKaMH, a TAKOXK IiATPH-
MYy€ MUPHY fieoKynanito Kpumy.

4. ITiokpecntoe, MO IPUCYTHICTH POCIICBKUX BilicbK Y Kpumy cymepeunts Ha-
I[IOHAJIbHOMY CYBEPEHITETY, OJITUYHIN He3aJIeKHOCTI Ta TEPUTOPIaIbHIM IIiTic-
HOCTI YKpaiHu Ta mifipuBae 6e3rexy i cTablIbHICTh CYCiTHIX KpaiH i €BpOIeich-
KOTO PETiOHY.

5. 3108y Bucnobmioe cepiiozry cmypbobaricme y 3B’ 3Ky i3 3pOCTAIOUOIO MiJTiTa-
pusaniero Kpumy Pociiicekoro ®enepariero, sk Jep>KaBOIO-OKYIIaHTOM, a Came
TpHUBaIOYO0Io fecTabinisarieio Kpumy BHacninok mepemirnienHs Pociitcekoio Oefe-
pauieio 3BUYaiiHUX 030POEHD, BKJIIOYHO 3 IIEPELOBIUME CUCTEMaMU 030pOEHHH,
60ITOBUMH TaHKaMU, OOHOBUMY GPOHBOBAHUMH MAIITMHAMH, JTITAKAMHU, 3TATHH-
MU HECTH sIepHY 36poio, TeliKOoNTepaMHi Ta paKeTaMM, a TaKOX CTPiTeIrbKO0
Ta JIETKOIO 30pOEI0, GOENPHUITaACaMU Ta BIICHKOBUM II€PCOHAIOM Ha TEPUTOPIIO
VYkpaiHu, 1 HaroyernuBo 3akinkae Pocificbky Pemepallito HEBITKIA[HO ITPUIIN-
HUTU TaKy JisUIbHICTE.

6. 3axnuxae Pociiicbky ®efiepaliito B3sATH KOHCTPYKTUBHY y4acTh Y MeXaHi3-
Max 3MII[HeHHsI TOBipH i 6e3I1eKu Ta 3MEHIIIeHHsT PU3UKIB /1711 3a0e3edeHHsI ITPO-
30pOCTI CBOET peryJsIpHOI BificbKOBOI AismbHOCTI B Kpumy, sika minpusae crabian-
HICTb, BiIICBKOBY Ilepef0adyBaHiCTb i JOBipy B IIUPIIIOMY PErioHi.

7. 3acyosxye BuKopuctaHHs Pociiicbkoio Qenepalrieio 3aX0oIIeHUX YKPalHCh-
KHX IIAIIPUEMCTB BIMCPKOBOI IIPOMUCIOBOCTI B OKynoBaHoMy Kpumy, 3okpema
IJIS1 TIOZIJIBIIIOTO PO3BUTKY Ta HAPOIIyBaHHS CUIL.

8. 3axnuxae Pociticeky ®epepariito yrpuMaTUCs Bif Cpo6 MOIIUPUTH CBOIO
IOPHUCANKIIIO Ha siaepHi 06’ ekt Ta MaTepianu B Kpumy.

9. Bucnobnioe znuboky cmypbobanicmv IPONOBKEHHSIM IPU30BY PoCiiichKOIO
Depnepariero sxureis KpuMy, B TOMy YHCIIL THX, XTO Ma€ yYKpaiHCbKe TPOMaJIsiH~
CTBO, IO CBOIX 30pOMHUX CHJI, BKIIOYAIOUN HAIIpaBJICHHs Ha BIIICBKOBI 6a3u B
Pociiicekit @eneparii, 1 3akiaukae Pociticbky Peneparniito HEBIIKIATHO ITPHUIU-
HUTH TaKy JUIBHICTD, 110 CYIEePeYUuTh MDKHAPOAHOMY I'YMaHITapHOMY IIPaBY.

10. 3aknukae Pociiiceky Penepariro yTpIMaTHCS Bifl CTBOPEHHS HABYAIBHUX
3aKJIaIiB, sIKi 320€31eYyI0Th OOMOBY MIATOTOBKY KPUMCHKUX JIiTeH i3 3asBJICHOIO
METOIO IiITOTOBKH /IO BilICBKOBOI CTy>K6H B 36poiHUX cuiax Pocii, yrpumarucs
BiJI CTBOPEHHsI KypPCiB 00MOBOI MATOTOBKY B IIKOJIaX KpuMy Ta MpUNUHUTH 3y-
CHJUTS 1110710 ODILIHOTO 32Ty YeHHS KPUMChKUAX HaBYAJIBHUX 3aKJIA/IIB 10 CHCTe-
MU “BiICBKOBO-TIATPIOTMYHOTO” BUXOBaHHs Pocitichkoi Oemeparrii.

11. 3108y Bucnobnioe cboro cmypboBatictp MONO IUCICHHUX BiFICBKOBUX HaB-
9aHb POCINCHKUX 30POMHUX CIUI, SIKi MPOBOAATHCA B KpuMy Ta 9acTrHax YopHO-
ro i A30BCHKOTO MOPIB, sIKi MiIPUBAIOTh PerioHaIbHY Oe3NeKy Ta COPUIUHSIOTH
3HAYHIi JOBIOCTPOKOBI HETaTUBHI €KOJIOTIYHI HACJIIIKU B PETiOHI.

12. Baknuxae Pociiicbky Penepaliito yTpUMyBaTUCS Bifl HE3aKOHHOI MIisUIb-
HocTi B Kpumy Ta dactuHax YopHOro i A30BCHKOTO MOPIB, BKIIOYAIOUH, aje
He 0OMEXYIOYHMCh BTPYYaHHSIM Ta OJIOKYBaHHSM HaBiramii sk 1JIsi KOMePIiHHIX
CYZeH, SIKI IPSIMYIOTh IO Ta 3 TOPTIB YKpaiHW, TaK 1 JIJIs Iep>KaBHUX CYZEH i
PI3HUMH TIpanopam, IO Ife OUTbIIIe 3aTOCTPIOE HANPYKEHICTh Y perioHi ta
3a MIOTO MeKaMU.
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13. 3acydxye 6ynisuuirrBo Pocificbkoio Defepalii€io BiiilcbKOBO-MOPCHKUX KO-
pabutiB Ha 3axOIIeHNX BepdsIX y TUMIACOBO OKymnoBaHoMmy Kpumy, 1o e 6inb-
IIIe CIIPUSIE HAPOIIYBAaHHIO CHJI 1 CTBOPIOE 3arpo3y perioHayibHii 6e3nerni ta cra-
6LTBHOCTI.

14. Bucnobnioe c6oro cmyp6oBaricmv pO3MIMPEHHSM BiliCbKOBO-MOPCHKHX 0a3
Yopuomopcekoro oty Pociiicekoi Peneparii 8 Kpumy.

15. Taxox Bucnobnroe 3aHenokoeHHs 3 TpUBORY NPUIHATTS Pocificekoio Qeme-
pamiero 3aKOHOMABCTBA, sIKe HAMA€ ii HALIOHANBHIN TBapii mpaBo OJIOKyBaTH
pationwu, nmputerti 10 meBHUX 06 ekTiB indpacTpykrypu B Kpumy ta gactmaax
Yopuoro, A30BcbKkoro MopiB i KepueHchKoi IPOTOKY, 1 sike TOMY MOKe OyTH BU-
KOPHUCTAHO IUIsI BTPYYaHHs B HaBIraIiiiHi mpaBa B MOPYIIIEHHS MIKHAPOITHOTO
rpasa.

16. [ani 6ucnobnioe cBOE 3aHETIOKOEHHS 3 IPUBOAY pO3ropTaHHs PoCiiichKOI0
Denepamniero 30pOMHUX CHI 1 CHUT Ge3MeKH IS 3aXUCTy MOPCHKAX HadTOBHX
matgopm, posramoBaHux y YopHOMY MOpI, SIKi € BJIACHICTIO YKpaiHW Ta SIKi
6ymu 3axoruteni Pociiicproio Pemepaniero, TAKUM IHHOM He Tal0IH YKPaiHi KO-
pucTyBaTHucs ii MOPCBKUMH paiioHaMH, ekcrryaTanii Pociiicekoro ®enepariero
IMOMHHUX NPUPOLHUX PECYPCiB Y IMX paiioHaX Ta y3ypIallil HElo TYT IOPHC-
OUKITii YKpaiHu.

17. Bucnobatoe cBoe 2nuboke 3amenokoetHs 3 IPUBOLY HeOe3MeTHOr0 3pOCTaH-
Hs HaIIPY>KEHOCTI Ta HEBUIIPAB/IAaHOTO 3acTocyBaHHs cuiu Pocificbkolo Penepa-
niero nportu Ykpaiau B YopHoMmy, A30BcbKkoMY Mopsix 1 KepueHchkiit mpororii,
BKJIIOYHO 3 HABMUCHUM I1€PENIKO/I)KaHHAM PyXy TPaHCIIOPTY.

18. 3axnuxae Pociticbky Penepamiio 6e33acTepe)kHO Ta HEBIIKIATHO ITOBEP-
HyTH YKpaifi Bce o6agHauHs1 Ta 30poro, BrutydeHi 3i cyneH “bepnsucok”, “Hiko-
monb” Ta 6ykcupa “Sun Kamy” ming gac HeOOrpyHTOBAHOTO 3aCTOCYBAHHS CHIN
Pociiicekoro @enepaniero 25 smcronana 2018 poxy.

19. 3aoxouye mogabIi eperoBopu 1uist 3abe3nedeH s 3BUIbHEHHs PoCiiich-
koio Qefepaliielo BCiX HE3aKOHHO 3aTPUMAaHUX I'POMajigH YKpaiHM Ta iXHbOTO
6e31eYHOro IOBEePHEHHS B YKpaiHy.

20. Baknuxae Pociiicbky QPepmepariito yTPUMYBATHUCS Bifi IEePEIIKOIKaHHS
3aKOHHOMY 3[iMICHEHHIO HaBIiramiHUX mpas i cBOOOM, 10 3/IMICHIOITHCS Bifl-
TIOBITHO 710 YMHHOT'O MDKHAPOJHOTO IIPaBa, BKIIOYHO 3 IONoKeHHIMU KoHBeH-
uii OOH 3 mopcbkoro mpasa 1982 poky*, BKIO9aouun, aje He 0OMEeKYIOUHCh,
3aKPUTTSI MOPCBKUX aKBATOPIN MiJ IPUBOJIOM BIICBKOBUX HaBYaHb Y YopHOMY,
AzoBcpkoMy Mopsix 1 KepueHchKil TpoTOIIi.

21. 3acyodxye OymiBHHUIITBO Ta BinkputTst Pociiicbkoio Pemepariero mMocry
gepe3 Kep4eHCbKy IPOTOKY Ta 3aJli3HHYHOIO MOCTY, SIKI € YaCTUHOIO IIPOEKTY
maricrpaini “TaBpuna” mix Pociitcpkoro ®epepaliiero Ta THMIaCOBO OKYIIOBAHUM
Kpumowm, 1o cupusie momamnbiiit mititapusanii Kpumy i o6Mesxye po3mipu cy-
IeH, SIKI MOXKYTh JiCTaTUCS IO YKPAiHCHKUX MOPTIB Ha A30BCHKOMY y30€pesKi.

22. Takox 3acy0xye MOCUIEHHS BiiicbKoBOI pucyTHOCTI Pociiicbkoi Oenepa-
1ii B yacTuHax YopHOTro Ta A30BCHKOTO MOPIB, BKIIOYHO 3 KepueHCcpKOI0 IIPOTO-

www.pravoua.com.ua

* United Nations, Treaty Series, vol. 1833, No. 31363.
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KOI0, @ TAKOX ITePeCITIiIyBaHHsI KOMEPIIMHUX CyneH 3 60Ky Pociiicpkoi Peneparii
i1 0OMesKeHHsI TaM Helo M>KHAapPOHOTO CY/THOILIABCTBA, IIIO I1e OLIBbITIe TTOCHITIOE
€KOHOMIYHY Ta COIIaJIbHY CHUTYAIlil0 B IMHUPHIOMY J[OHEIIPKOMY perioHi, SIKAH
B)Ke TIOCTPaXK/IaB Bif TMMYacoBoi okymanii Kpumy, Ta HacTyITHUX TOCTIITHUX Je-
crabimisyounx miit 3 60ky Pociitcpkoi Oepeparrii.

23. Iani 3acydxye BisUTH poCiiicbkux oimitHux 0ci6 M0 THMYACOBO OKYIIO-
BaHoro Kpumy, B TOMy 9uCiIi y 3B’SI3Ky 3 IPOBEIE€HHSM BIiCbKOBUX HaBYaHb, Bili-
CHKOBUX ITapa/IiB Ta IHIIINX 3aXOiB.

24. Baknukae BC1 JepsKaBU-WIEHH, @ TAKO)K MDKHAPOJIHI OpraHisarii if creriati-
30BaHi YCTaHOBU yTPUMYBATHCS Bim OyIb-SIKUX He ITOTOKEHUX 3 YKpaiHOIO Bi-
3uTiB 10 Kpumy.

25. Bupiuiye TpOJOBKUTH PO3IJISL], IIbOTO IUTAHHS Ha CBOIN CIMIECSIT ChOMIN
cecii.

48-e TuTeHapHe 3aciTaHHSA
9 rpynns 2021 poxy
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HAYKOBII KOMEHTAP

st pesomtonisy, yxBasieHa y 2021 p., € HAalfHOBIIIIOIO B OTHONMEHHIN cepii aKTiB
Tenepanbuoi Acambiaei OOH (mani — TA OOH) i Mmoske 6yTr IPaBUIBHO OI[iHEHA
JIAIIe B KOHTEKCTI eBOJIONIT TeKcTy pesosroriit 2018-2021 pp.

17 rpymust 2018 p. TA OOH posnodana HOBY cepito pesosromiit — “IIpo6ire-
Mma minitapusanii AP Kpum ta m. CeBacromosns, Ykpaina, a Takok 9acTuH Jop-
HOTO MOPST i A30BCHKOTO MOpst”. TOJIOBHUM MOTHBOM PO3POOJIEHHS i pO3TJIs-
Iy MOKyMeHTa ctaB Haman Pociiicbkoi ®epeparii (gani — PP) ma tpu xopabii
BiitcbkoBo-MopchKkux cmut Yipainu y Hopromy mopi 25 mucromaza 2018 p., 06-
CTPLJI, TIOIIKOYKEHHS 1 3aXOIIIEHHsT KOPaOJIiB, TOPaHEeHH i 3aXOIUICHHS Y IIOJIOH
iX eKimakiB — MepIuil BUManoK 36poiiHoi arpecii PO mporu Ykpainu, 3miricHe-
HUU BITKPHATO.

Pesomromist 2018 p. mocuianacst Ha IPUHIUI HE3aCTOCYBaHHS CuIn abo Io-
IPO3M CHJIOI B MDKHAPOZHHX BIHOCHHAX, OYJIO HiATBEPI)KEHO TEPUTOPiaIbHY
LUTICHICTh YKPaiHU y MeXXaxX MDKHAPOIHO BUSHAHUX KOP/IOHIB, 3aCY/HKEHO “THM-
gacoBy okymaiio” Pocielo Kpumy, mporomnomieHo HeBU3HAHHS HOTO aHeKcii, PP
3aKJIMKAHO /10 HETAalHOTO IPUIIMHEHHS OKymamii. Ajle OCHOBHI ITOJIOXKEeHHS pe-
30JII0LI{ — IIe BUCJIOBJICHHS 3aHEIIOKOEHHS 1 IIPOTECTy IIOZ0: HE3aKOHHOCTI IIe-
pebyBanus Biticbkk PP y Kpumy, sike “mizpusae 6esmexy i cTabiipHICT CycimHix
KpaiH Ta €BPOIECHKOr0 perioHy”; 3poCTaldol MimiTapusarii MBOCTPOBA, SIKa
BUSIBISIETHCS, Cepef 1HIIIOT0, Y PO3MIIleHH] HOCIiB sijepHOi 30poi i1 YnCIeHHUX
HaBYAHHSIX, I110 TAKOXK MaTUMe ‘CYTTEBI OBrOTPUBAIII HETaTUBHI HACTIIKH [JIsI
HAaBKOJIMIITHBOTO CepefoBUIIa periony”; Mmimitapusarii YopHoro Mopst mo6ausy
Kpumy i A30BCHKOTO MOpsi; “3arpO3JIMBOrO 3pOCTAHHSI HAIIPY)KEHOCTI i HEBH-
[PaBIAaHOTO 3aCTOCYBaHHs ciuin’ PP 11070 YKpalHCPKUX BifICBKOBUX KOpabIIiB
Ta ix exinmaxxiB y KepueHcpki#t mporoIri; mopyureHHs: Pocielo HaBiraniHuX mpas
i cBo60Op; OymiBHMIITBA i1 eKCIITyaTallii KepueHChKOro MOCTY, SIKUI Y MOSKIIUBIIIOE
nopabllly Minitapusanito Kpumy; sanskysanus 3 60ky PO ToprosesbHEX CyneH
i oOMeKkeHHsI MDKHApOTHOro cyqHOIuTaBcTBa'. [Ipoekt pesomromii 6yno mpen-
cTaBjIeHO 48 mepskaBamu’.

! Problem of the militarization of the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine,

as well as parts of the Black Sea and the Sea of Azov. Resolution 73/194 adopted by the General Assembly on
17 December 2018.

2 Problem of the militarization of the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine,
as well as parts of the Black Sea and the Sea of Azov. Draft resolution A/73/L.47. 5 December 2018.
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Ipan i Cupis (no sxux moenuanucs Hikaparya i Benecyena) 3amponoHyBaiu
TSI TOJIOCY BAHHSI IIOMIPABKY (IOTIOBHEHHST) 110 IIPOEKTY PE3OITIOLL, 1110 3aKIMKa-
nu Ykpainy Ta PO 0o cTprMaHOCTI i YHHKHEHHS “BOMOBHHYOI PUTOPUKH , 30-
KpeMa 3aKJIHKIB 10 PyMHALl KPUTHIHOI IHPPAaCTPYKTypH (32 3MICTOM IIPOEKTY
pesosmonii MOIIO MTUCS Hacammepen mpo KepueHChbKHiT MICT); 10 IpOBemIeHHS
posciinyBaHHS “IHIMOEHTY 3 METOI IIPUTSITHEHHS [0 BIAMOBITAaIbHOCTI BHH-
HUX (3Ba)KAIOYIM HA BECh 3MICT IIPOEKTY pe3oorii, Haman PO Ha yKpaiHCbKi KO-
pabumi maB 6yt KBaTiiKOBaHUI SIK IHIIUAEHT, a PO3CIIAYBAHHS — SIK 9aCTHHA
cdabpukosanoro PO mporecy mono exinaxis mux xkopabiis). [Ipoext micTus
TBEpPKEHHST, 110 “IHIHUIEHT Ta HACTYIHI 3axoau” (ToOTO HaIa/l, OIIKOKEeHHS i
3axXOIUTeHHsI KOPaOIIiB, 3aXOIUIEHHS WIEHIB eKillaXXiB Ta MOpaHeHHs YaCTUHU MO-
PSIKIB) He BIUIMBAIOTH Ha “IMIIIEMEHTAI[iI0 0OOB SI3KOBHX DIIlleHb, YXBAJICHUX B
OOH” (moro irTucst mpo cxBajeHHss MiHcpkux yroxn Pesosorniero Panu Besnexn
OOH 2202 (2015) Big 17 mororo 2015 p.?). Y BHUCTYI 3 [TOSICHEHHSM IIPOEKTY
IIONPABOK IIPEeICTaBHUK IpaHy 3a3HAa4YMB, 110 Pe30JIIOLII0 3araJioM He CIIif 6yio
BUHOCHTH Ha I'OJIOCYBaHHS, aJiKe Ile MO)Ke 3aIIKOANTH IIPOIeCy iMILIeMeHTaIil
Misucpkux yrop, a “cuip” Ykpainu i PO mae 6ytu BupinreHo Humu camumu 6e3
30BHIITHBOTO BTPY4YaHHs".

[TpoexTu pesosiomii Ta IOIPaBOK 10 Hel CTaIU MPeIMeTOM aKTUBHOTO 00ro-
BopeHnHs Ha cecii A OOH. LikaBo, mo npencraBauK Ykpainm C. Kucnuis 3a-
[IPOIIOHYBAB PO3MISAATH IIPOEKT PE3OITIONII SIK BasK/IMBE PIIlIeHHS 3 HEOOXimHi-
CTIO JIJIS FIOTO CXBaJIeHHsI KBaIi(DIKOBAHOI OUIBIIIOCTI Y [IBI TPETHHHU [ePrKaB, sIKi
BI3bMYTb Y4aCTh y TOJIOCYBaHHI (OY€BU/IHO, MAIOUH HA yBa3i [TOJIOKEHHS CTaTel
83 i 84 Permamenty po6oru A OOH), i 1e 6ymno mipTpuMane npucyTHIME 6e3
3arnepevyeHs’.

ITpOEKT IOIIPAaBOK [0 IIPOEKTY PE30IIIOLii OYB BIAXUICHUIL: HOTO MiATPUMAIIH
25 meprKaB, IPOTH MIPOTOJIOCYBANIN 64, yTpuMainucs Bif rogocyBaHHs 60. OcCHOB-
HY K PE30JIIOLi0 OyJI0 CXBaJIEHO: HMATPUMAHO 66 HepsKaBaMHu, IIPOTU IIPOTrOJIO-
cyBanu 19 (30kpema, Bipmenist, Binopycs, Y36ekucran), yrpumanucs 72. Ilix qac
06roBopeHHs mo3uMio PP 11010 3aKOHHOCTI KPUMCBKOTO “pedepeHpymy”, aie
6e3 posrsiny Hamagy B mporoui, 6yiao migrpumano suire Cupiero®.

OpnHoitmenHa pesomrortist Ne 74/17 2019 p. mana cyTTeBO OLIBIINIT 0OCST, TYT,
30KpeMa, 6ys10 JomaHo: mocuaanHs Ha pesomonio A OOH “Busnauenss arpecii”
1974 p.; 3aHETIOKOEHHSI 1 3aCyI)KEHHSI III0J0 BCTAHOBIEHH PO KOHTpOIIIO 1110710
“simepHuX 00’eKTIiB 1 MarepianiB y Kpumy”; BUKOPHCTaHHSI IIKIIBHOI OCBITH B
Kpumy mjst mifiIrOTOBKM Y4HIB 10 CIy>KOU y 30poiHux cuinax P®; mecrabimisa-
I1i51 eKOHOMIKH Ta COLIAIILHUX IIOCIYT, 30KpeMa y IpHOepesKHIX perioHax Ykpai-
HU, Yepe3 T0O0I0BAHHSI 100 Oe3IeKH i pO3TOPTaHHsI BIIChK Y HYOPHOMOPCHKO-
A30BCcbKOMY perioHi; BUKOpUCTaHHs PO 3axomuieHnX yKpaiHCBKUX BiHCBKOBUX

Resolution 2202 (2015). Adopted by the Security Council at its 7384th meeting, on 17 February 2015.
A/73/L.68. Iran (Islamic Republic of) and Syrian Arab Republic: amendment to draft resolution A/73/L.47
Problem of the militarization of the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, as
well as parts of the Black Sea and the Sea of Azov. 13 December 2018.
® United Nations General Assembly. Seventy-third session. 56th plenary meeting. Official records. A/73/PV.56.

17 December 2018.
¢ Ibid.
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3aBoxiB y Kpumy; oOMesxeHHsT cymHOILIaBCTBa y KepdeHCBKiil mporori depes
1106ynoBy KepueHCHKOro MOCTY, a TaKOXK depe3 3aJSIKYBaHHS Ta HE3aKOHHOTO
PeryJIIoBaHHS, 1110, 30KPEMa, MOTIPIITYE eKOHOMIYHY i COI[iaJIbHY CUTYAII0 B HA6-
JIMKEHUX perioHax YKpalHW; BiIBITyBaHHS OKyIoBaHOro KpuMy mpencTaBHUKA-
mu Biaagu P®. Buciosneno saxinku 1o PO: moBepHyTn 061agHaHHS Ta 36pPOIO
i3 3aXOIUIEHUX 1 3rOIOM IMOBEPHYTHX YKpPAiHCBKHX KOPaOIliB; MOBEPHYTH BCiX
He3aKOHHO 3aTPUMaHUX TPOMafsSH YKpaiHu. [lepKaBU-4aeHN I MKHAPOMIHI Op-
ramizarii 6yso 3axkiaukano criBnpamoBata 3 OOH, mobu “saoxouyBaru i min-
TPUMYBATH 3YCHJIJIS, CIIPSIMOBAHI Ha IMPUIIMHEHHS POCifchKoi okymamii Kpumy
SIKOMOTA IIIBU/IIIE, i yTPUMYBATHCS Bin 6yab-skux crpas 3 PO mono Kpumy, He-
CYMICHUX 3 I[i€10 MeTO0”, @ TAKOX YTPUMYBATHCS Bill BiIBiIyBaHHS OKYIIOBaHO-
ro Kpumy 6e3 y3romkeHHs 3 YKpaiHOIO'.

I[TpoexT pesomotii 6yyo mpencrasieno 39 nepskapamu®. [i minrpumany 62 nep-
xaBw, 19 mporosnocysanu “nporu” (30kpema, Bipmenist, Binopycs, Kurait, Kup-
ru3cTaH) i 67 yTPUMAIKCS Bifl TOJIOCYBAaHHS.

Y pesosonii Ne 75/29 2020 p. 6ysiu BHeceHi HeBeIUKI yTOYHEHHSI 1 HOBI 110JI0-
JKEHHsI. 30KpeMa, 3aCyKyBalInucs: Ipu3oB Pocieio Ha BIiICBKOBY CITy:KOy Merir-
kaHIiB Kpumy, sxi 36epiraloTh rpOMajisTHCTBO YKpAiHW; 3aCHYBAaHHS Ha IIiBO-
CTPOBI BIICBKOBUX HaBYaJIBHUX 3aKianiB PO Ta KypciB 1ONpr30BHOI BIICHKOBOI
MIZITOTOBKY B IIIKOJIaX; OYIIBHUIITBO BiliCbKOBUX KOpabiiB y Kpumy; Hebeamneune
30LIBIIIEHHST HAIIPY)KEHOCT] Ta HEBUIIPABIAHOTO 3acTOCyBaHHs cmin PO mono
YKpalHH Ha MOpi, BKIIOYHO 3 IepPeIIKO/KaHHSAM MiKHAPOTHOMY CYIHOIITAB-
crBy'’.

[Tpoexr pesomornii Gyno BuCyHyTO 42 nepxkasamu''. Moro mimrpumanm
63 kpainu, mpotu rporoyocysanu 17 (3okpema, Bipmenis, bimopycs, Kuraii, Kup-
IU3CTaH), 62 — yrpuManucs'.

Pezosnrorist Ne 76/70, yxsaisieHa 9 rpynas 2021 p., MICTUTB /iesIKi HOBI IIOJIOKEH-
Hs1. 30KpeMma, Iie 3aCyIKeHHsT: lecTablizarii MDKHAPOIHUX PEKUMIB KOHTPOIIIO
om0 036poeHb BHACHIIOK OKymanii KpuMy Ta MacoBOro mepeMiiieHHs Tyou
pociitcbKux 030PO€EHD Ta BINChK; GIOKYBaHHS TOPTOBEIBHOTO Ta IHIIIOTO CYLHO-
IUIaBCTBA JIO 1 3 YKPaiHCHKUX IOPTIB (i yXBaJIeHHsI HOBOTO 3aKOHOIABCTBA, SIKE
CTBOPIOE IS I[HOTO IIICTaBH); PO3LINPEHHS 6a3 BifICBKOBO-MOPCHKOTO (hsroty
P® y Kpumy; posroprauus migposainis 36poriinux Cur PO i 6e3mekoBux opraHis

7 Problem of the militarization of the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, as

well as parts of the Black Sea and the Sea of Azov. Resolution 74/17 adopted by the General Assembly on 9
December 2019.
8 Problem of the militarization of the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, as
well as parts of the Black Sea and the Sea of Azov. Revised draft resolution: addendum A/74/L.12/Rev.1/Add.1.
9 December 2019.
United Nations General Assembly. Seventy-fourth session. 41st plenary meeting. Official records. A/74/PV .41.
9 December 2019.
12 Problem of the militarization of the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, as
well as parts of the Black Sea and the Sea of Azov. Resolution 75/29 adopted by the General Assembly on 7
December 2020.
Problem of the militarization of the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, as
well as parts of the Black Sea and the Sea of Azov. Revised draft resolution: addendum A/75/L.38/Rev.1/Add.1.
7 December 2020.
12 United Nations General Assembly. Seventy-fifth session. 36th plenary meeting. Official records. A/75/PV.36.
7 December 2020.
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HAYKOBUI KOMEHTAP

IJISL KOHTPOJIIO 3aXOIUICHUX MOPCBKUX HA(TOBUX 1 ra30BUX IUIATHOPM, SIKI Ha-
JeKaTh YKpaiHi, ¥ TAKMM YMHOM TAKO)K eKCIUTyaTaril YKpalHCbKUX MPUPOTHUX
pecypciB i 0OMeskeHHsT BoCTyny YKpaiHH [0 il MOPChKHX IPOCTOPiB. Pesoomis
MICTHIIA TAKOK BUCJIOBJICHHS MINTPUMAHHS AIsUIBHOCTI MKHApOIHOT KpUMCBKO]
w1atopMu, CIPSIMOBAHOI Ha MUPHY [JEOKYIIAIiio miBoCTpoBa'’.

I[TpoekT pesommonii 6y10 npencrasiaeHo 44 nepxkasamu'’. Moro Gyno migrpu-
MaHo 62 romocamu npotu 22 (Bipmenis, Binopycs, Kurait, Kupruscran Ta imrmi),
a 57 KpaiH yTpUMaJIUCs Bill TOJIOCYBaHHs ' .

[1ix 9ac 06roBOpeHHS IIPOEKTIB YCiX YOTHPHOX PE3OJIIONIN IIIOI0 OKPEMHUX II0-
JIO’)KEHB iXHBOTO TEKCTY JlepyKaBaMU-WICHAMH He OyJI0 BUCJIOBJICHO 3aCTEPEKEHb.
3anponoHOBaHI €AMHOTO Pa3y HOIOBHEHHS JO IIPOEKTY pe3osriomii He Oyio i~
TPHUMAHO IOCTATHBOIO KUIBKICTIO TOJIOCiB. BOmHOYAC III00 TIPOEKTIB PE30IIOIN
IpefCTaBHUKY OKPEMUX JlepyKaB-uJIeHiB BUCJIOBIIOBAIN IBA OCHOBHI 3ayBaKeH-
Hst: 1) pe30IIIOList He CIPHUATUME 3yCHJULSIM LIOZI0 IBOCTOPOHHBOTIO JOTOBIPHOTO
MHUPHOTO BperyaoBaHHs 30poitHoro koudumikry Mk PO ta Ykpainoio; 2) Hemo-
CTaTHI MOYKJIMBOCTI [UISI YIaCTI OKPEMUX [iepyKaB-IJIeHIB y PO3POOIIeHHI IIPOEKTY
pesosrorii. Jlpyre 3 Iiux 3ayBakeHb He € YHIKQJIBHUM, a HATOMICTh IOCTITHUM
y poboti TA OOH, BOHO TpaguIliiiHO BimOOPa’KAETHCS Yy BUCTYIIAX MPEICTAB-
HUKIB JIep>KaB-WIEHIB, SIKi B IIPOIIeCi TOJIOCYBAHHS 3a TOW YU IHIITNI aKT Ha PiBHI
npodinsHoro xomirery wu camoi I'A OOH onuHsOTECSE 60 OYIKYIOTH ONMHMU-
THCS B MEHIIIOCTI. Ba)KITMBO MIAKPECIUTH, IO CYTHICTH PE30JIIONiH, IXHIN mpe-
MeT — HIATBEPIKeHHsI TePUTOPIaIbHOI IIUTICHOCTI YKpaiHWU, 3acCy/lKeHHs He3a-
KOHHOI aHeKcil Kpumy Ta He3aKOHHOTO KOHTPOJIIO YaCTUHHI MOPCHKUX IIPOCTOPIB
Yxpaiau 3 60oxy PO, BumHeHHs: Hero 30pOIHOI arpecii, MOPYIIIEHHS HEI0 HOPM
MDKHApPOIHOTO TYMaHITapHOTO IpaBa TOINO — He 6YJIO MiAJaHO CYMHIBY HaBiTH
TepskaBaMH-9JIeHAMH, SIKI yTPUMYBAIHCS Bil TOJIOCYBAaHHS, TOJIOCYBATH IIPOTH
[[UX Pe30JIIOLiil 9n He Opajy yIacTh y TOJI0CYBaHHi, okpiM camoi PP i e Cupii.

3 Problem of the militarization of the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine,
as well as parts of the Black Sea and the Sea of Azov. Resolution 76/70 adopted by the General Assembly on
9 December 2021.

!4 Problem of the militarization of the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, as
well as parts of the Black Sea and the Sea of Azov. Draft resolution: addendum A/76/L.22/Add.1. 9 December
2021.

1> United Nations General Assembly. Seventy-sixth session. 48th plenary meeting. Official records. A/76/PV.48%.

9 December 2021.
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I[TOKAPAHHA OCIb, BMHHNMX Y BUMMHEHHI 3/IOYNHY
ATPECII ITPOTU YKPATHU:
[TPOBJIEMI MDKHAPOJTHO-ITIPABOBOT FOPMICIIVIKIIIT

Anorauis. 3 24 smortoro 2022 p. 36pOMHUM IIHPOKOMACIITAOHUM BTOPTHEHHSIM POCICHKOI
apmii Ha TepuTOpPil0 YKpaiHU pO3NOYaBCs HOBUI eTall POCIMChKO-YKPaiHChKOI BiliHU, KA TPUBAE
3 2014 p. (36poitne BropraeHHs no Kpumy y moromy—6epesni 2014 p. 3 IOaIbIIO0 BOEHHOIO
OKyIIali€lo MiBOCTPOBA, PO3B’s3aHHs BiltHu Ha [lon6aci 3 kBiTHs 2014 p.). Binkpura 36poitHa
arpecist Pociitcokoi @epepanii (P®) nporu Ykpainu, nounHaoqu e 3 2014 p., CyrpoBomKyBaIach
i IPOJOBIKY€E CYIPOBOMKYBATUCH I'PYOUM IIOPYILIEHHAM IPHHIIUIIB i HOPM MiKHapOIHOTO IIpaBa,
30KpeMa i MDKHAapOIHOTO I'yMaHiTapHOTO IIpaBa.

VkpaiHa, sIK IeprKaBa, 1110 6e3rmocepenHbo MOCTPaKaaIa Bl 36poitHOi arpecii, Mae IpaBo Ha 110-
BepHEHHsI BCIX aHEKCOBAaHUX  OKYIIOBAaHUX YKPaiHCHKUX TePUTOPILL, BIIITKONYBaHH BCi€l 3amonis-
HOI il IIKOJY Ta NPUTATHEHHs 0Ci0, BUHHUX Yy 3[iiCHEHHI 30pOiHOI arpecii Ta CKOEHHI BOEHHUX
3JIOYMHIB 1 3JIOYMHIB ITPOTH JIIOJSHOCTI, IO IHAMBiAyaIbHOI KPUMiHAIBHOI BiITOBITAaIbHOCTI.

3a manumu Odicy [eHepaabHOrO IPOKypopa, cTaHOM Ha 27 rpynHs 2023 p., 3apeecTpoBaHO
119 789 3nmouuHiB arpecopa, cepef SKUX — BOEHHI 3JIOYMHU: ITOPYIIIEHHs 3aKOHIB i 3BUYAiB BIilfHI
(ct. 438 Kpuminanbuoro kozekcy Yipainu, KK Yipainn); mianyBaHHs, MiAroToBKa a60 po3s’sizaH-
HsI Ta BefieHHs arpecuBHoi BiftHu (ct. 437 KK Ykpainu); nponaranzaa siftau (cr. 436 KK Ykpainu)
Ta iH.

He3Baskaroun Ha Te, 1110 3JI0YHUH arpecil € OTHUM i3 HAUTSDKIUX MDKHAPOAHHUX 3JI0YUHIB, CIIIL
KOHCTaTyBaTH, 110 KOT0 MDKHAPOTHO-TIPAaBOBE PeryII0BAHHS 3HAYHO BIICTA€ Bil IHIITUX MIPKHAPOZ-
HUX 3JI0YHHIB (FeHOIH], BOEHHI 3JI0YMHH Ta 3JI0YMHU IIPOTH JTIOASHOCTI). [Tpo6aeMu, BUKIHKaHI
30BHIITHBOIO arpeciero MPOTH YKpaiHMU, a TAKOK HEMOJIMBICTD Iepeiadi CUTYyaIlil 00 PO3CIIiLy-
BAHHSI Ta 3aCyI)KeHHs 3JI0YMHY arpecii 10 MKHapOJIHOTO KPUMIHATIBHOTO CY/y 3aJHINAIOTh aKTy-
IPHUM NMUTAHHS IIONO0 YTBOPEHHS CIeNiaIbHOrO TPHOYHAIY UL PO3CILTyBaHHS Ta 3aCYIKEHHS
3JI09MHY arpecii npoTu YKpainu, po6oTa 3i CTBOpPEHHs IKOr0 0Yaaacs y Mepiii JHi HIHpoKoMac-
urrabuoro Hamazny Pocii Ha Ykpainy.

MeTo10 CTaTTi € MOIIYK ONTHMAJIBHOTO BapiaHTa yTBOPEHHS CIIeliaIbHOrO TPUOYHAIY, 3/1aT-
HOTO Ha 3aKOHHUX IiICTaBax 3a0e3IeYNTH PO3CIiAYBAHHS Ta IPUTATHEHHS IO BiIOBigaabHOCTI
BHIIOTO BIHICHKOBO-TIOJIITUYHOrO KepiBHUITBA P 3a maHyBaHHS Ta BeJeHHs arpeCUBHOI BIMHHI
NpoTH YKpaiHH.

Kimovosr cnopa: akr arpecii; Crarytr OOH; Pumcbkumit craTyT; MbKHapOJHNIT KPUMiHAIbHUA
cyn; Pana 6esnexu OOH; crieniaibHUIT MDKHAPOIHUI TPUOYHAIT; 3JI0YMH arpecii; OKapaHHs BUH-
HIX; MDKHapOJHO-TIPAaBOBA IOPUCAUKITISL.
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ITOKAPAHHS OCIB, BHHHUX Y BUMHEHHI 3JIOYMHY ATPECII TIPOTU YKPATHU. ..

3 24 srotoro 2022 p. 36pOMHIM IIINPOKOMACINTAOHIM BTOPTHEHHSIM POCIHICh-
Koi apMmii Ha TepUTOpi0 YKpaiH! PO3IIOYaBCsI HOBUI €TaIl pOCIHCHKO-YKpPaiHCHKO]
BiliHUY, sika TpuBae 3 2014 p. (36poiine BropraenHs o Kpumy y motomy—6epesHi
2014 p. 3 MOANBIIO BOEHHOIO OKYIAI€K MiBOCTPOBA, PO3B’SI3aHHS BillHU
Ha Jlou6aci 3 kBitHsa 2014 p.). Binkpura 36poitna arpecis Pociiicbkoi ®epeparrii
(mani — P®) mportu Ykpainu, mounHatouu e 3 2014 p., CynmpoBoIpKyBaIachk i mpo-
IOBXXY€E CYIPOBOIKYBATUCH TPYOUM MOPYIIIEHHSIM IIPUHIHUIIB Ta HOPM MiKHA-
POIHOTO IIpaBa, 30KpeMa — MDKHAPOITHOTO TyMaHITapHOTO IIpaBsa.

VYkpaiHa, K nep>kaBa, 110 6esnocepengo mocTpakaaia BIIT 36p01¥1H0‘1’ arpeci'l',
Mae€ IIPaBoO Ha IIOBEPHEHHS BCIX aHEKCOBAHUX 1 OKYIIOBAaHUX YKPAiHCHKUX TEPH-
TOpIi, BIAIIKOAYBaHHS BCI€] 3aITOISHOT 1# IITKOIY Ta IPUTATHEHHS 0Ci0, BUHHUX
y 3mificHeHH] 30pOITHOI arpecii Ta CKOEHHI BOEHHUX 3JI0YHHIB 1 3JI09MHIB IIPOTU
JIFOISTHOCTI, IO IHIUBINYaIbHOI KpUMIHAIBHOI BIIIIOBIATBHOCTI.

3a marmmu Odicy [enepanbpHOTO MPOKYpOpa, cranoM Ha 27 rpyaus 2023 p.,
3apeecTpoBaHo 119 789 3nmounHIB arpecopa, cepeq sSIKUX — BOEHHI 3JI0YMHHU: 110~
PYIleHHs 3aKOHIB i 3Bm4aiB BiitHU (cT. 438 KpuminanbHoro xopmexcy Ykpainwm',
mani — KK Ykpainm); muraHyBaHHs, IMIATOTOBKa a60 PO3B’sI3aHHS Ta BeLEHHS
arpecuHoi BittHu (cT. 437 KK Ykpaian); npomaranna Biitau (ct. 436 KK Ykpai-
HM) Ta iH.

HesBaskatoun Ha Te, 110 37I0YMH arpecii € OJHUM 13 HAaUTSKYUX MIKHAPOM-
HUX 3JIOYHMHIB, CJIIJ] KOHCTATYBaTH, 110 HOTO MDKHAPOIHO-TIPAaBOBE PETyIIOBAHHS
3HAYHO BIfICTA€ Bifl IHINTUX MDKHAPOIHUX 3JI0YMHIB (T€HONN, BOEHHI 3I0YNHA
Ta 3JI0YMHU MIPOTH JIOASHOCTI). [IpobiemMu, BUKJINKaHI 30BHIIITHBOIO arpecieio
IIPOTH YKpalHU, A TAKO)K HEMOKJIMBICTD IIepeadi CUTYaIlii IIfoJ0 pPo3CIiTyBaHHs
Ta 3aCymKeHHs 3JI09MHY arpecii 1o MDKHapOIHOro KpUMIHAIBHOTO Cyay (masi —
MKC) 3anumaioTh aKTyaJbHAM ITATAHHS II[OI0 YTBOPEHHSI CIIEI[iaIbHOTO TPHU-
6yHaTy IUIsI PO3CITILyBaHHS Ta 3aCyPKEHHS 3JI0OYHHY arpecii mpoTu YKpainu, po-
60Ta 31 CTBOPEHHS SKOTO II0YAIACh Y IEPIIi JHI IIMPOKOMACIITaOHOTO HAIamy
Pocii Ha Ykpainy.

METOI0 JOCIIKEHHS € TOIIYK OITUMAJIBHOTO BapiaHTa YTBOPEHHS CIIeIliallb-
HOTO TpUOYHaITy, 3MATHOTO Ha 3aKOHHUX ITICTaBaxX 3a0e311e9nTH PO3CIinyBaHHI
Ta MPUTITHEHHS MO BiAMOBIJAIBHOCTI BHUIOTO BiliCBKOBO-TIONITHIHOTO KePiB-
HunTBa PO 3a ruiaHyBaHHS Ta BeleHHsI arpPeCUBHOI BITHU IPOTH YKpaiHU.

2 6epesnust 2022 p. lenepanpua Acamb6iest Opranizamii O6’ennannx Harrii
(mani — OOH) yxBanuia Pesomonito ES11/1, y sikiit 3acynmia BropraeHss: PO
B YKpaiHy 1 BUMarae Bifi Hei HeralflHO BUBECTH Bi¥iCbKa 3 TepUTOPIi HAIIIOI mep-
xaBu’. ABropamu pesosronii Buctynuian wienn Pagu Besnexku OOH — CIIIA ra
Pecniy6iika Anbanisi, ciiBaBTopamu — Marbke 100 kpain. Pesosroriiro migrpuma-
nu 141 neprkaBa, 110 € PeKOPIHOIO KUIBKICTIO TOJIOCIB 32 YKPAIHCBKY Pe30JIIOLIi0
32014 p. Pe3omronisg 3acymKye Haupimrydinum 9uHoM arpecito PO mporu Ykpai-

! KpuminambHuit Konekc Ykpainm: 3axon Ykpainn Bin 5 kitast 2001 p. Ne 2341-I11 <https://zakon.rada.gov.ua/
laws/show/2341-14#Text> (nata 3BepHenHs: 31.01.2024).

2 ES-11/1. Aggression against Ukraine, Resolution adopted by the General Assembly on 2 March 2022 <https://
documents.un.org/doc/undoc/gen/n22/293/36/pdf/n2229336.pdf?token=0hzxpRjk1045kzGAX3&fe=true>

(accessed: 31.01.2024).
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Bonopnmup ITminnenko

HE B nopyiienHi Craryty OOH?, 3okpema pimenns PO Bix 24 mororo 2022 p.
PO MIPOBeIeHHs CIleliaIbHOI BOEHHOI orepariii” B YKpaiHi, a TAKOXX 3a3HAYAE,
110 BiitchKOBI mii PP Ha cyBepeHHIi TepuTopii YKpaiHu MaroTh MacTad, Hebade-
HUH y €BPOIIL IPOTATOM HECATUIIITS.

HacripaBni moBoguThCSI KOHCTATYBATH, 10 1151 pe3oitionis [ernacambiei OOH,
X04a U 3aKJIMKA€E OO IPUIMHEHHS 3aCTOCYBAaHHS CYJIHM IIPOTH YKpaiHU Ta BUMa-
rae Big P® HeraitHO, TOBHICTIO i 6€33aCTepe’KHO BUBECTU BCi BICHKOBI cuu 3 ii
TepuTOpii, He Imajga >KONHHUX pe3ynbrariB. [lepenycim Ije MOB’SI3aHO 3 TUM, IIIO
Craryr OOH noxyianae 0CHOBHY BIIIIOBIIATBHICTD 33 JOTPUMAHHS MIKHAPO.-
Horo mupy Tta 6esnexu Ha Pany Besnexu OOH, y mesxax sikoi PO, sk Bimomo, Mae
[IPaBO BETO Ta MOXKJIMBICTH GJIOKYBaTH yXBaseHHs OyAb-SIKHX pileHb. BopHo-
gac BuuHeHHs: PO akriB arpecii mpotu YkpaiHu € 06’ €KTUBHUM YUHHUKOM, 1110
IPYHTY€ThCS Ha (DaKTHUHIM, peabHil CUTYAIil | He 3aJIe)KUTh Bil BUSHAHHSI 60
HEBHU3HAHHS aKTY arpecii BIATIOBITHOI Iep/KaBU.

Ha cporonHi Bifomo, 1110 BOEHHI 3JI0YWHHY, 3JI0YUHU IIPOTHU JIOISHOCTI Ta Te-
HOIINJ, CKO€HI Iift 9ac BiftHu PP npoTtu Ykpainu, po3cIimyoThCs HAIIO JIeprKa-
BOIO T4 HU3KOIO IHIMHUX AepykaB. [Ipu 11boMy YKpaiHa HaBiTh HONIPHU BiICYTHICTD
qnerctsa y MKC nHapana srozy 1iit HOBaKHIM MDKHAPOIHIN IHCTUTYIIII HA FOPHC-
AVKINIO IIIOI0 BCIX 3JI0MMHIB, CKOEHUX ITifl 9ac 36pOitHOr0 KOHQIIKTY, IIOYNHATO-
qu 3 2014 p., 110 CTBOPIOE MIIHY OCHOBY /IS itoro po6oru. OnHaK, He3BaXKAI0In
Ha IOBOJII 3HAYHI YCIIIXU MDKHAPOTHOTO KPUMIHAIBLHOTO MIPABOCY/S, SKI 6yan
BOCSrHyTI Y 60poTH61 3 TeHOUMIOM, 37I0YMHAMHE [IPOTH JIOISHOCTI Ta BOEHHM-
MU 3JIOYMHAMH, IIOfI0 3JI0YMHY arpecii, ab0 3JI0YMHIB IPOTH MHPY, SIK iX 6yi0
HasBaHo min yac Hiopubepsbkoro TpubyHanty, 0COOIMBOrO MPOrpecy, Ha JKasb,
IDOCSAITH HE BHAJOCS. SIK 3a3HAYAETHCS y CHEMialbHIN JitepaTypi, mpobiaema
TYT HOJISTA€ Yy He 49iTKO BH3HadeHil opucpuknii MKC mopo snouuny arpecii’.
Y KOHTEKCTI I[bOTO IIle OHIEI MP06IIeMOI0, sIKa CTOCYEThCs ropucaukiii MKC,
€ MOXUIMBICTD 3aCTOCYBaHHSI HUM ITOKapaHHS IIPEACTaBHUKIB BUIIOTO BIHCHKO-
BO-TIOJITUIHOTO KepiBHUITBa P® 3a mIaHyBaHHS Ta PO3B’SI3aHHS arpeCHBHOI
BiffHU mpoTH YKpaiHm.

Harapmaemo, o MKC 6yB crBopenuit y 1998 p. na mincrasi Pumcpkoro crary-
Ty®. HuHi BiH € €IMHIM YIMHHUM Ha ITOCTINHINA OCHOBI MDKHAPOZHUM OPTaHOM,
10 IOBHOBA)KEHD SIKOTO HAJICKUTH IPUTATHEHHS 10 KPUMIHAIBHOI BiIIOBITAIb-
HOCTI 0Ci6, BUHHUX Y CKOEHHI MDKHAPOIHUX 3JI09UHIB. Bynb-sKi iHIIIi MbKHApPOX-
Hi cyzmoBi oprasy, yu To MikHaponuuit cyn OOH, uyn €Bponeiicbkuil Cyz 3 pas
JIIONVHY, TAKUMUA HOBHOBAKEHHAMU He BOJIOIIIOTE.

IikaBo, 1110 3a GUIBII HK ABAAIATUPITHY iCTOPIIO CBOET misuibHOCTI el Cyn
BHU3HAB BUHHUMH Ta 3aCY/IUB 10 BiIOYTTs TOKapaHHs JIHIIIEe YOTHPHOX 0ci6®. [1pu

Cratyr Opranisanii O6’eqmannx Hariit - <https://unic.un.org/aroundworld/unics/common/documents/
publications/uncharter/UN%20Charter_Ukrainian.pdf> (naTa 3Beprenns: 31.01.2024).
‘Cepriit Bypiakos: CrieriasibHuit TprOyHAJ LIOI0 3I09UHY arpecii — HaBilo 1e noTpi6Ho 3apas?’ (Buwa pada
npabocydds, 14.09.2023) <https://hcj.gov.ua/news/sergiy-burlakov-specialnyy-trybunal-shchodo-zlochynu-
agresiyi-navishcho-ce-potribno-zaraz> (nara ssepHenssi: 31.01.2024).
PuMcbKmit craTyT MbKHApPOZHOTO KpUMIiHAIBHOTO CyAy Bim 17 mumust 1998 p. <https://zakon.rada.gov.ua/
laws/show/995_588#Text> (mara sBeprenss: 31.01.2024).
¢ Convicted <https://www.icc-cpi.int/cases?f%5B0%5D=accused_states_cases%3A358> (accessed: 31.01.2024).
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IIbOMY He OYyJIO JKOJTHOTO BUIIA/IKY 3aCyI’KEHHS 3a MDKHApPOJHI 3JI0YMHU BJIacHE
[Pe3UIEHTIB 9 IHIIUX BHUINMX [T0CANOBUX 0Ci6 mepykas. Bynn, monpasna, Bu-
nagku, konu Cyn, poscuipyioun 3 2011 mo 2014 pp. cupaBy IIofo Ipe3numeHTa
Kemii, 3akpus ii 3pernToro 3a 6pakom mokasis. A npesunent Kor-n’IByapy, skt
IIICJISL ApeIITy MOro CYAOM i po3CiIigyBaHHS, IO TPUBAJIO Maibke 8 poOKiB, OyB
HUM BUIIpaBJaHUI’.

IOpucnoukuis MKC, srigHo 3i c¢T. 5 PuMcbKOro cratyTry, 0OMeXyeThCs Hail-
611pIr HeOe3eIHNMH 32 HACTIAKaMU MDKHAPOIHIMHY 3JI0YMHAMU, SIKI BUKIIH-
KAaIOTh 3aHEIIOKOEHHSI BCHOIO MDKHAPOIHOTO CIIBTOBAPHUCTBA, a caMe: 3JI0YMH
reHoruay (CT. 6); 3709MHU HPOTH JTIOSHOCTI (CT. 7); BoeHHI 3n049nHA (CT. 8);
3J109MH arpecii. | HaBITh 3Ba)Kar04M HA Te, 1110 PUMCHKH CTATYT y MEPIIiil CBOIN
penakiil Bu3HaBas 3a CynoM IOPUCOUKINIEIO OO0 OCTAHHBOTO BHUAY 3JIOYHHY,
BiH, 3 OIJIANY HAa II. 2 CT. 5, MIr peajisdyBaTH ii JIuIIle IiciIs TOro, sIK Oyzie BU3HA-
9eHO IOPUAMYHE IOHSTTS arpecii Ta BHeCeHI BIATIOBINHI nomoBHeHHs 1o CraTy-
ty MKC. Kosu »x micsst 2010 p. Taxi 3mMiHu 6ysin BHeCEHI i MOHSTTS arpecii sik
MDKHApPOIHOTO 3JI0YUHY OTPUMAJIO CBOIO JIETITUMHICTB, @ TAKOXX OYyJI0 BH3Hade-
HO ITiICTaBU Ta MOPSIOK 3[iMICHEHHS BifIIOBifHOI Iopucaukii, Cyx, yTiM, HaOyB
ITIOBHOBa)KEHb IIIO/I0 PO3CIIlyBAaHHS 3JI0YNHY arpecii surmie y 2018 p.

Harapmaemo, 1o cr. 8 bis PUMCBKOro cTaTyTy 3JI09HH arpecii BU3HAYA€THCS
SIK TUTAHYBaHHSI, IATOTOBKA, {HIIIIOBaHHS a60 BIMHEHHS 0C000I0, SIKA CIIPOMOXK-
Ha (PaKTUIHO 3MIMCHIOBATH KOHTPOJIb 32 MOMITHIHUMHI 9U BIMICBKOBUMU IisIMU
mepskaBu a00 KepyBaTH HUMHU, aKTy arpecii, SIKAI 3a CBOIM XapaKTePOM, TsDKKi-
crio Ta Macirabamu € rpybum nopyureHHsm Cratyty OOH. [lo akriB arpecii,
30KpeMa, HaJie)KaTh: BTOPTHEHHSI YU Haraj 30pOMHUX CUJI OJHIEl mep)KaBu Ha
TepUTOPIiIO iHIIOI Jep)KaBU, OKYIAIlis 9M aHeKCis; GoMbapyBaHHs 30PONTHUME
CUJIAMM OJIHIEI IEPKaBH TEPUTOPIi 1HIIOI JepskaBu; GIOKYBaHHS IOPTIB 9u Oe-
periB OmHIET IepsKaBU 30POMHUMU CHITAMH 1HITION MepyKaB; Hama 30pOMHUX CHUT
OIIHIET Iep)KaBy Ha 3eMJIi, Yy MOpI I¥ B HOBITPi, 860 Ha MOPCHKHIA 1 TOBITPSIHIIA
¢uror iHmIOi meprkaBw; il OMHIET HepyKaBU IIONO O3BOJIY BUKOPHUCTAHHS CBOEL
TepuTOpii, siKa OyJIa HafmaHa B PO3IOPSIIKEHHS IHIIIH IepyKaBi, sl 3MIHCHEHHS
aKTy arpecii Ti€lo IHIIOO [IeP5KaBOIO IIPOTH TPEThOI Aepkasu. IIpu npoMmy Baxk-
JIMBO HArOJIOCUTH, IO TaKI il MOXXYTh OYTH BUMHEHI HE3aJI€)KHO Bifl OTOJIOIIICH-
Hs1 BiifHU. | He Ba)KKO IEPEKOHATHUCH, L0 BCI 3a3HAYEHI TYT aKTH arpecii 3 60Ky
P®, a mesiki i 3 60Ky Bitopyci, MatoTh Micie Ha TePUTOPIi YKpaiHu.

Oppasy micis mupokomaciiuTabHoro sropraesss PO no Ykpainu mixHapos-
He CIIIBTOBAPUCTBO 3asBIJIO IPO HeoOXinHicTh 3anydenus MKC no mporenypu
HMPUTATHEHHsI BUIIUX IOCanoBux oci6 P no iHguBinyanbHOI KpUMiHAIBHOI Bifi-
TIOBINATIBbHOCTI, 30KpeMa i 3a 37109mH arpecii. Ha mpakTuii, momnpasa, peamizarmis
IIUX HaMipiB 3iITKHYJIACh 13 IEBHUMHU TPYAHOIIIAMU.

[To3a ycsikumu cymHIBaMH, arpecuBHa BitiHa PO nportu Ykpainu crtanza oqHUM
i3 HabinbuI IBHUX mopyuieHs cT. 2(4) Craryry OOH 3 MomeHTy HaOyTTs HUM
quHHOCTI. CBIT He 6aYMB TAKOTO 3yXBAaJIOTO i JXKOPCTOKOTO 3JI0YMHY 3 YaciB 3aKiH~
genHus [[pyroi ciroBoi Biftau. Ilikom sroriuno, 1o came MKC maB 61 B3siTH 10

7 Acquitted <https://www.icc-cpi.int/cases?f%5B0%5D=accused_states_cases%3A359> (accessed: 31.01.2024).
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CBOTO BIIAaHHS PO3CIIilyBaHHS POCIChKOI arpecii. OmHaK YMOBH IIIO/IO IOPUCAHK-
nii Cyy cTOCOBHO IIbOTO MIKHAPOIHOIO 3JI04HHY, 110 iX MICTUTh CTaTyT, BUS-
BIJIACH He 30BCIM IPUUHATHUMU y HAIIIOMY BHUITAIKY.

3okpema, PumMcpkuit cratyT He nepenbatae Moxuiusocti mst MKC saiiicHio-
BaTU IOPUCITUKIIIIO IIJOIO arpecii y pasi, KOJIXA 1leH 3JI0YMH BUNHEHO I'POMajIsIHU-
HOM JIep)KaBH, SIKa He € CTOPOHOIO JOroBOpY abo SKIIO JepskaBa, Ha TePUTOPIi
sKOi BimOyBcst akT arpecii HuHi, He parudikyBara foro. OckiIbKH HiI YKpaiHa,
Hi PO Hapasi ne parucdikysanu Craryr MKC, To BOHU He € CTOPOHAMH JIOTOBO-
Py, 1 3akoHOMipHO, 1m0 CyJ He Ma€ MOBHOBAXKEHb MJI PO3C/IiTyBaHHS 3JI0YHHY
arpecii PO B VkpaiHi.

Jist TakuX BUIAJKIB, mMionpaBaa, y CTaTyTi MICTUTBCS HOPMA, 32 KOO aKTHU-
ByBaTH HOTO IOPHUCAMKINI MOKHA 1 6e3 patudikarii. [Tpote 3 omrsiny Ha dak-
TUYHUAM CTaH peder 3aCTOCYBATH ii y HAIIIOMY BUITAAKY NPaKTUIHO HEMOYKIUBO.
AmKe po3CIiyBaTH POCIHCBKY arpeciio 1 3acymuTu BUHHHX Y ii ckoenni MKC
MOXKe TLIBKH B pasi, konu 6 paxT Takoi arpecii 6yB BU3HAHUI pimeHHsIM Pagu
besnexu OOH. Ta, He Ba’KKO IIepeKOHATHUCH, 1110 33 HUHIIIHBOIO PO3IOALIY CHII B
OOH Tta a6comroraomy mpasi Beto PP y Pani bBesmeku, sik ofHOro 3 ii mocTiftHux
wieHiB, Oyznp-sika “axruBaris’ opucaukiii Cymy, a oT)Ke, i 30iFICHEHHS HUM PO3-
CIIilyBaHHS BUIVIANAIOTh HePeaJbHUMU.

IcHytoua y TakoMy dhopmMaTi MbKHapOIHa KPUMiHaJIbHA IOCTHIIIS He CIIPOMOK-
Ha, Ha ’KaJib, 3a0e3MeYUTH HaJIeKHEe 3aCTOCYBAHHS KPUMIiHAIBHOI BiIIIOBiNaIb-
HOCTI IITONI0 BHUINUX MOcamoBux oci6 PO 3a cKO€HI HUMM aKTH arpecii IpoTu
Ykpainu. 3BaKaroyu Ha IPUHITUII IPO HEBIIBOPOTHICTD ITOKAPaHHS, BBA)KAEMO,
III0 HaBITh BiACyTHICTH oBHOBa)keHb Y MKC cTocoBHO arpecii PO He moBuHHI
MIePeIIKOANTH HaM ToGaYNTH BUHHUX Y il BYNHEHHI Ha JIaBi MiACyTHUX.

Hai6inpln TpUUHATHUM y IOMY BHIAQJKy MoOXXe OyTH CTBOPEHHS caMe
crienianpHOro MivkHaponHoro tpubyHany. Taki cyqu Ha3MBAIOTH Irle TpUOyHa-
soM ad hoc — T06TO CymoM st KOHKPETHOro BUIIAAKY. | cydacHa icTopis 3Hae
IeKiNTbKa TaKUX IpelefeHTiB, Kouu cremianbHi ad hoc TpubyHnanu craBanu edex-
TUBHUMH iHCTPYMEHTAaMH MJIsl HOKapaHHS 0Ci6, BUHHNX Y HAUTSDKINX MIKHAPOTI-
HHUX 3j1049uHaX XX CT., 30KpeMa 1 32 BYIMHEHHs 3JI0YUHY arpecii.

Bapro y 3B’s13Ky 3 I[UM HarajiaTH, 1[0 CBOTO YacCy ITaHYBaHHSI, MiITOTOBKA,
PO3TOPTAHHSI Ta BeICHHs arpeCUBHOI BIlTHU OyJIM BU3HAHI 3JI0YHHOM BiITOBITHO
10 3BUYA€BOI0 MDKHAPOJHOrO MpaBa y BUpokax MikHaponHux BoeHHuX Tpuoy-
Hanis y Hropub6epsi ta Toxio, 1o 6ysnu crBopeni micist Ipyroi ¢BiTOBOI BiitHU.
Kpim Toro, cBoro edexkrnBHICTS foBenu i MibKHAPORHI KpUMiHAIBHI TPHOYHAIH
oo koauirHboi fOrocnasii Ta Pyannu. Tomy yTBOpeHHs crienianbHOro MixkHa-
POIHOTO KPUMIHAJIBHOTO TPUOYHAITY, SIKAI MaTHMe IIOBHOBa)KCHHSI JIJISI IIPUTST-
HEHHs 10 KPUMIiHATIbHOI BiIMTOBIMATBHOCTI BUIIIUX MOCamoBUX oci6 PP 3a mia-
HYBaHH;I, I/ITOTOBKY i Be/leHHsI arpeCUBHOI BifiHU B YKpaiHi, MO)Kke OYTH I[IIIKOM
peaTbHUM i IPaBOMIPHUM.

3pemnrToro, 9MMao epskas, sk oT Hineprarnu, Ecronis, JlaTsis, JIuTsa, a Ta-
KOX 1 Jiesiki MbkHaponHi opranisanii (Paga €sponu, €Bponeiicekuit Coio3), Bke
HEOJIHOPA30BO 3asIBJIUIN IPO HEOOXITHICTH CTBOPEHHs Takoro TpubyHairy mis
IIOKapaHHS pOCIMCHKUX 37I0YUHIIB. ToMy, YUM IIIBUMIIIE BIACTbCS Y3TOAUTH €1~
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HY CTpaTeTiio IJ0/I0 HOT0 YTBOPEHHsI Ta BUPOOUTH HAJISKHY MOJIEJIb IIbOTO TPHU-
6yHany, TuM edexTuBHIIO© 6yae oro po6ora. ChOrogHi MOKEMO BIIEBHEHO
KOHCTAaTyBAaTH, III0 AUCKYCii BEAYTHCS ByKe He PO Te, Y1 HOTpibeH Takuil Tpuby-
HaJI, a IPO Te, K Kpale 1 y Kl crocib foro yTBOpUTH.

st peanisanii 1iel igei 6yno HaBiTh yrBOpeHo Koamimio nepkaB 3 MeTOIO
dopmyBanns cneniansrnoro ad hoc Tpubymamy. Ha cporomui BoHa Hamidye
40 pmep»kaB, sIKi [OMOMAaralTh y BUOOpi Momesi TpubyHasry Ta MalOTh BU3HAYH-
THUCH i3 II09aTKOM #oro pobotu?®.

Ha mepexoHaHHS mesKUX HayKOBIIiB,

3abe3medeHHs BiIOBINaIbHOCTI 3a 3I0YMH arpecii IpoTu YKpaiHu € HeBi EMHOIO 9acTH-
HOIO TTOBHOI KOMIIJIEKCHOI BI/IOBI/TaJIbHOCTI 33 TOPYIIeHHS MIXHAPOTHOTO TIpaBa, BYH-
HeHi I1iji ac arpecii pocii mporu Ykpainu. CTBOpeHHs clieliaibHOro TpuOyHaIy € HaJlex-
HUM CI1oco60M 3abe3redeHHs BIIIOBIATbHOCTI 3a 3JI0YHH arpecii mpoTu YKpainm’.

Haragaemo, mo 22 Bepecus 2022 p. IlpesunmenT YkpaiHM mignucaB yKas
Ne 661/2022, axuM cTBOPUB poO0Uy TPYITy IJIS HAIIPAI[IOBAaHHS BapiaHTIB IIIO0
CTBOPEHHS CIIEI[iaIbHOTO MDKHAapOJTHOTO TPpHOYHANY, KM MaB OU Jeritmm-
HI [TIOBHOBa)KeHHS IIOJO PO3CIilyBaHHA Ta 3aCyI)KeHHS BUHHUX Yy BUMHEHHI
3nounHy arpecii PO nporu Ykpainu'’. Huni 06roBopro€eThbcs feKiapka Mogeei
takoro TpubyHairy Ta 3acaj, Ha IKMX 6a3yBaTHUMEThCS IOTO CTBOPEHHS 1 (PyHK-
IIIOHYBaHHS.

OpHuUM i3 BapiaHTIB, IO PO3IJISIAAETHCS, € CTBOPEHHS TAKOTO CIIEIiaIbHOTO
TpubyHany Ha MmifCTaBi MDKHAPOTHOTO JOTOBOPY MK mepskaBamu. O6GOB’SI3KO-
BIM YYaCHHKOM TaKOTO JOTOBOPY Majna 6 BoueBUIb OyTH YKpaiHa, SIK IepiKaBa,
1110 6e3nocepelHbO 3a3HalIa IITKOIY BHACIIIOK pOCiichKoi arpecii. I He cexper, 1o
opiertupom 1yt 06pano Bimomuit ycim Hiopubepspkuit Tpubynai, skuit 6ymno
CcTBOpeHO Ha mifcTasi yrogu Mibk Pagsacpkum Corozom, CIIA, Benmkoio bpu-
taHiero Ta Ppanmiero. [isHime 1o miel yrogu npuegHanocs me 19 gepxas. Y pasi
SIKIIIO HOBHI TpuOyHai Oyzie yTBOPEHO 3a TIEI0 K CXeMOIo, sk i Hiopa6ep3pKuii,
TO JIep’KaBH, SIKi BUSIBJISITH Oa)KaHHS HOTO CTBOPUTH, Maiu O Onpasy yXBaJIUTH
i itoro craTyT. BiracHe, BiH BU3Ha4aTHMe BCi MUTaHHS TiSUIBHOCTI IBOTO TPUOY-
HaJIy, JOPUCIUKIIIIHI Ta IPOIeCcyaabH] TOBHOBA KEHHSI.

ITpoTUBHUKY TaKOI MOJIeJIi 3BepTAIOTH yBary Ha IIpOOJIeMH 3 BUSHAHHSIM IOPHC-
DMKl MaitlbyTHBOrO TPUOYHAIY CaMe Iep)KaBOIO-arpecopoM i OesmocepeqHbo
ocobamu, sIKi MOXKYTh ONMMHUTHUCH Ha JaBi migcynuux. To6ro PO 4uum ta x Bimo-
PYCh MOXYTbH He BU3HATH IOPUCIUKIIIIO TAKOTO OPTAaHYy MDKHAPOTHOI KPUMIHAJIb-
HOI I0CTHIII, OCKUIBKY BOHH He 6YIyTh yIaCHUKAMHU YTOIH [IPO HOTO 3aCHYBaHHSI
(3perrroro, Himegunna Texx He 6paia ydacti y crBopenti Hiopu6epsskoro Tpu-
6ynainy). Kpim Toro, € mo600BaHHs 00 HELOCTATHHOI MDKHAPOIHOI aBTOPH-

8 B Odici ITpesunenta mociam 30 mepskaB IMpe3eHTYBAIN [IPOEKT CIIEIiaIbHOTO TPHOYHAITY IIONO 3JT0YHHY

arpecii nporu Ykpainu (26.09.2022) <https://www.president.gov.ua/news/v-ofisi-prezidenta-poslam-30-

derzhav-prezentuvali-proekt-spe-78025> (nara 3Beprensst: 31.01.2024).

Cepriit Bypiakos: CrerfianbHuil TpHOYHAI II0/10 3JI09MHY arpecii — HaBiIo 1e noTpi6Ho 3apas? (H 4).

10 IIpo poéoqy IPyIly 3 ONpAllOBAaHHS IMUTAaHHS CTBOPEHHS CIIEIiaJIbHOTO MIKHAPOIHOTO TpnﬁyHany 1010
3704MHy arpecii mporu Ykpainu: Ykas Ilpesunenta Ykpainu Bin 22 Bepecus 2022 p. Ne 661/2022 <https:/
zakon.rada.gov.ua/laws/show/661/2022#Text> (nata sBepuenns: 31.01.2024).
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TeTHOCTI TpUOYHaIy Jepes Te, 110 PaKTHIHUIN CKIA[ Jep/KaB-yIaCHUKIB TAKOTO
MDKHapOJHOTO JOTOBOPY MOJKe BHUSIBUTHCH HeJOCTATHHO YHCEIBHUM. MOXYTb,
3peIITor0, 3’ IBUTHCH 1 /IesIKi TaK 3BaHI TPeTi mepskaBu (1upi npuxunbauku PO,
a BOHM IIe, Ha JKaJlb, €), AKi TAKO)K He BU3HABATUMYTh IIPAaBOMOYHOCTI TpubyHa-
JIy Ta TIOCTABJIATH IIifl CyMHIB 1OTO MIKHaPOIHO-TIPABOBY JIETITUMHICTb.

Bapro 3aznaunTy, 110 OiSUTBHICTD CHENIAIBHOTO TPUOYHAITY, YTBOPEHOTO B Ta-
KHi1 CII0Ci6, MOke cTaTH epeKTUBHOIO JIMIIIE iC/IsI 3aKiHIeHHS BITHU Ta IIepeMo-
ru y Hit Ykpainy, sk me 6yno i 3 Hiopubepspkum Tpubynanom. OcraHHil cTaB
axrrano “cymom nmepemoxuis”. Tomy sk6u He 6YI0 BaXKKO i sKi 6 TPyIHOII He
BUHMKQJIHM Ha IUISIXY JIOTO YTBOPEHHS 1 BU3HAYEHHS IOPUCIUKINT pO3IIOYNHATH
Heob6XiqHO miaroToBdi po60oTH BXKe 3apas.

[le omuier MOpesIIO 3aCHYBaHHA crenianbHOro ad hoc TpubyHaiy, 1momo
SIKOI 3apa3 BiOyBarOThCS JUCKYCil, — I1e 1Oro CTBOPEHHS 3a Y9acTi MDKHAPOITHUX
opraHisamiit. BBa)Ka€TbCs1, 110 TaKUil CYIOBHIT OpraH Mir 6u (pyHKIioHyBaTH Ha
IifICTaBi pillIeHHsI BIAIOBITHNX aBTOPUTETHUX OpraHisani, abo Ha mifcTasi 10-
TOBOPY MDK YKPalHOIO 1 OTHIEIO YU IeKUJIBKOMA MDKHAPOAHUMU OpPTaHi3aIisIMHu.

IcTopii B)ke BifOMi BUITafIKM CTBOPEHHSI CITeliaIbHUX TPUOYHAIIIB 3a pillleH-
uamu Pamm Besmexu OOH. Came ma mimcrasi BimmoBigHux Pesosmrormiit Pamm
Besmexu OOH y XX cr. 6ysiu cTBopeHi Ta GyHKITIOHYBaIX BIIPOLOBK 6Aaratbox
pokiB Mbikuaponui Kpuminaneui Tpubynanu mmomo komummuboi FOrocmasii
ta Pyannn''. I Xo9a BOHM He MajM Ha MeTi NMPUTATHEHHS BHHHUX OCIO 10 Bin-
[TOBITAJIBHOCTI CaMe 3a 3JI0YHMH arpecii, ajie CyTTeBO 30araTuim CydJacHe MiKHa-
ponHe KpUMIHAJIbHE IIPABO, 30KpeMa 1 IIPaKTUKOIO IIOJI0 PO3CIilyBaHHS BOEH-
HUX 3JI0YMHIB Ta TeHOIUAYy. AJe, SIK BUIA€ThCSI, TAKUI BapiaHT, Ha )KaJb, HE €
OPUIHATHAM y HAIIOMY BHITAfIKy. Bo 3a Takoi mopesni crBopensst Tpubynay
3HOBY ITOCTaBaTUMYTh 11pobiiemu 3 Pamoro Besnexn OOH, ne pimrenss, sk BKe
3a3HAYTAIIOCS, YXBATIOIOTHCS 38 OTHOCTAIHOI MIATPUMKH YCiX ITSITH ii IOCTINHIX
qieHiB. A ockinbku Kpim P®D, sika 3a )KOTHUX 0OCTABUH HE MIATPUMAE PIllTeHHs
Ipo 3acHyBaHHs TpuOyHAaTy MPOTU BIACHOTO MOJITUYHOIO KEPIiBHUIITBA, € IIe
it Kuraiiceka Haponaa Pecrry6utika, 110, 3a3Budait, costiapHa 3 Hero. To6To yxBa-
JIEHHS BIOIOBiHOI Pe3oionii TyT € IPaKTUYHO HEMOKIMBUM.

Y 3B’3KY 3 I[UM PO3IIBSIIAEThCs cripoba yeyHytr PO Bin yIacTi B roJI0CyBaHHI
Ha ocHOBI cT. 27 CratyTy OOH 51k “yvacHuka kordmixry”, abo sk B3arai mo36a-
BUTH i cTaTycy mocriiiHoro wiena Panu Besmeky, sk HexeriruMHOro cy6’exra.
OpHax yci 11l IPONO3UIIii He MAIOTh Ha CbOTOIHI HAJIEKHOI MITTPUMKH.

Teoperuano, kpuminansuuit ad hoc Tpubynai, sk cy6’eKT MDKHAPOTHOTO I1pa-
Ba, MOXKe OyTu yrBOopeHuii He uiite Panoio besnexn OOH sik if opraHowm, a it 6e3-
ocepeHbO Ha OCHOBI pesooriii [enepanpuoi Acam6iei OOH, ane i B npomy
BUITA/IKy HEOOXIJHOIO € IOJIITHIHA BOJIST OUTBIIIOCTI 11 WIeHIB.

Kpim OOH, inmmumu cy6’ekramu yTBopeHHs TpuOyHasry MOKyTh HacIpaB/i
6yTH i mesiki eBpoIerichKi cribHOTH — Pama €Bponu ta €spornericeknit Coros.
QaKTUYHO Ii MDKHAPONHI IHCTUTYIIII BXKe 3aCy[IUIIN SIK POCIHCBKY arpecito, Tak

! Resolution 827 (1993) Adopted by the Security Council at its 3217th meeting, on 25 May 1993 <https://
documents.un.org/doc/undoc/gen/n93/306/28/pdf/n9330628.pdf?token=XCrDVzjh9hVxR0aTg]&fe=true>
(accessed: 31.01.2024).
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1 1HIII MIPKHApPOIHI 3JI0YMHY, 110 BUYNHSIOTHCSI B YKpaiHi pocissHamu. A ITapira-
MeHTChKa Acambiiest Pagm €Bpomnu HaBiTh meKiIbKa pa3iB HeBO3HAYHO BUCIOBH-
JIaCh 3a CTBOPEHHS CIIENiaJbHOr0o MKHAPOIHOro KpUMIiHAIBHOTO TpubyHary '
Kpim toro, mikaBum mir 6u 6yTu BapiaHT ZOTOBOPY MK OY/Ib-SKOIO 13 BKA3aHUX
BHUIIIe EBPONEHCHKUX IHCTUTYIIH Ta YKpaiHoto. Ta, K 1 y BUIIAAKY 31 CTBOPEHHSIM
TpubyHnayny Ha migcTaBi MDKHapPOZHOTO TOTOBOPY MK JiepyKaBaMU, cepefl OIlo-
HEHTIB IIi€i MOJieJIi iCHY€ IIepeKOHAHHS PO BIICYTHICTD Y Hel YHIBepPCAJIBHOI JIe-
TITEMHOCTI.

J1st roro 1106 Hagat HOBOyTBOpeHOMY TpuOyHary MaKCUMaIbHOIO aBTOPHU-
TeTy, cepel, MDKHAPOIHOI CHITPHOTH PO3TIISIAETHCS TAKOXK BapiaHT yTBOPEHHS
TAaKOTO OpTraHy depe3 yKJIaleHHs 1oroBopy MK YkpaiHoro Ta OOH 3a mocepen-
HunTBa [enepanbroro Cexperapst. [Ipu mpomy momraHoByBadi Takoi igel mocua-
IOThCSI Ha BinnoBinHy Pesomonito erepanbaoi Acambiei OOH mpo pocificbky
arpecito B Ykpaini, sIKy migrpumanu 141 mepskaBa'’. ApryMeHTOM Ha CBOIO KO-
PHUCTh BOHH HaBOAATH Npukiaz CreniagbHOro cyny mopo Ceeppa-Jleone, sikuit
6yB yrBOpenuii 3a yronoro miei gepyxkasu ta OOH. A6o x crBopennst Hanssuwait-
HUX majar y cymax Kam6omxki, siki mocranu B pesyinbrati yrogu Mk Kambomxkero
ta OOH™.

Hacmpasni cama inest ykinazgeHHs norosopy 3 OOH e mikaBoro i 3acayroBye Ha
ysary. IlIkoma s, o IpUKJIaAN CYIOBUX OPTaHiB, Ha SIKi MOCIUIAIOTHCS MIPH-
XWIBHUKH TaKOI MOJIEIi, € TAKOX HeMPUUHATHUMU. bo Hacpasi cynu y Creppa-
Jleone i Kamb6omxki, yTBOpeHi y Takmil Cmoci6, Manu Tak 3BaHy ‘TibpumHy,
a He CyTO MDKHAPOAHY I0pPUCANKIi. To6TO BOHK IeBHUM YrHOM 6y “B6ymO-
BaHi~ y HaIIOHAJIbHI CHCTEMHU BiIIOBIIHUX [JepyKaB. BUKOpUCTAHHS aHAIOTITHUX
HiAXO/IB y HAIIIOMy BUIAIKy MOXKe OyTH CyNepewINBUM 3 OIJISAY Ha KOHCTH-
TYLiiiHy 3a00pOHY CTBOPEHHS B YKpaiHi HaI3BUYAUHUX YU OCOOIUBUX CYHIB.
A BHecenHst 3MiH 10 KoHCTHTYLIi B yMOBaX BOEHHOTO CTaHY, SIK BiTOMO, 3a60p0-
HSEThCS".

[le omHe 3acTepeskeHHS MIONO CTBOPEHHS TAKHUX CY/IB IOJATAE Y TOMY, IO
koudiktu y Coeppa-Jleone ta KamOomki Manm CyTo BHYTPIIIHI Xapakrep.
Hartomicts 36poitHa arpecis PO mporu YkpaiHu € MiKHApOTHUM 306pOWHUM
KOH(QIIKTOM. A TOMY, 3 OIJISIAY Ha MacIITabu arpecii i TSDKKiCTh BUNHIOBAaHUX PO
3JIOMHHIB, iXHI HACTIIKY SIK IIs1 YKPaiHU, TaK i IJIs1 BCbOTO CBITY, HAMOUIBII edpex-

12 TTapmamentcbka acamb6iest Pagu €sponu (ITAPE) npuitHsiia pe3ostioniio, B sIKiif IPOIOHYE TEPMIHOBO CTBO-
PUTH CleljaJbHUI MDKHAPOIHUI TPUOYHAI 1JIsl PO3CIIilyBaHHsI 3JI0YMHIB BOEHHOI arpecii pocii B Ykpaini
(Yxpingpopm, xsiten» 2022) <https://www.ukrinform.ua/rubric-polytics/3469799-pare-progolosuvala-za-
terminove-stvorenna-tribunalu-dla-rozsliduvanna-zlociniv-rf-v-ukraini.html> (garta 3Beprenss: 31.01.2024).

B Texcr pimennss OOH mpo arpecito PO mporu Ykpainu. Komenrosanuit nepexian (€6poneiicoka npab-

da, 02.03.2022) <https://www.eurointegration.com.ua/articles/2022/03/2/7135100/> (mata 3BepHeHHs:

31.01.2024).

Agreement between the United Nations and the government of Sierra Leone on the establishment of a special

court for Sierra Leone <https://www.rscsl.org/Documents/scsl-agreement.pdf> (accessed: 31.01.2024); Law

on the Establishment of the Extraordinary Chambers in the courts of Cambodia for the prosecution of crimes
committed during the period of democratic Kampuchea, with inclusion of amendments as promulgated on

27 October 2004 (NS/RKM/1004/006) <https://www.eccc.gov.kh/sites/default/files/legal-documents/KR _

Law_as_amended_27_Oct_2004_Eng.pdf> (accessed: 31.01.2024)/

> Koncrurynis Ykpainn: 3akoH Ykpainu Bij 28 4epsrs 1996 p. Ne 254k/96-BP <https://www.president.gov.ua/

documents/constitution> (ara 3sepuenss: 31.01.2024).
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Bonopnmup ITminnenko

THUBHUM, Ha HAIILy [yMKY, Ma€ OyTu yTBopeHHs came MibkuaapogHoro Kpuminas-
Horo TpubyHaiy, a He “TiGpuAHOTO” Cymy.

BucHoBku. [TepersstHyBIIIN TaKUM YMHOM Pi3HI BapiaHTU CTBOPEHHSI ManOyT-
HbOr0 MDKHAapOLHOTO TpUOYHAITY, MOYKEMO BII3HATHTH, II10 KOXKEH i3 HUX MAE SIK
CBOI IlepeBary, Tak 1 Heomiky. Ta 3a BCIX yMOB, He3BKAI0IH Ha Pi3HI MIAXOIH 10
MoJIeJIeN TAKOTO CIIeIiaTbHOTO KPUMIHAJIBHOTO CYyAy 6e3aJbTepPHATUBHOIO € He-
OOXITHICTB FOTO YTBOPEHHS 1 AisUIbHOCTI. besnepedno, KiHneBuit Bubip BapiaHTa
cTBOpeHHs Takoro Mixnaponnoro KpuminaipHoro TpubyHaiy € Hag3BUYaNHO
BKJIMBUM TSI MallOy THBOTO €(DEKTHUBHOTO 3aCY/IKEHHsI 0Ci0, BUHHUX y IUIAHY-
BaHHI, IIATOTOBLI Ta BeleHHI arpecUBHOI BIlHU IPOTU YKpaiHH. Ajle B JOMYy MU
LIJIKOBUTO IepeKoHaHi — Takuit TpubyHan 0008’ 13K0BO Oy/ie CTBOPEHO.
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Volodymyr Pylypenko

PUNISHMENT OF PERSONS GUILTY OF THE CRIME
OF AGGRESSION AGAINST UKRAINE:
PROBLEMS OF INTERNATIONAL LEGAL JURISDICTION

ABSTRACT. On February 24, 2022, the armed large-scale invasion of Ukraine by the Russian army
began a new stage of the Russian-Ukrainian war, which has been going on since 2014 (the armed
invasion of Crimea in February-March 2014, followed by the military occupation of the peninsula,
and the outbreak of war in Donbas since April 2014). The open-armed aggression of the Russian
Federation against Ukraine since 2014 has been accompanied by gross violations of the principles
and norms of international law, including international humanitarian law.

Ukraine, as a state directly affected by armed aggression, has the right to return all annexed
and occupied Ukrainian territories, to compensate for all damage caused to it, and to bring those
responsible for the armed aggression and war crimes and crimes against humanity to individual
criminal liability.
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ITOKAPAHHS OCIB, BHHHUX Y BUMHEHHI 3JIOYMHY ATPECII TIPOTU YKPATHU. ..

According to the Office of the Prosecutor General, as of December 27, 2023, 119,789 crimes of
the aggressor have already been registered, including war crimes (violation of the laws and customs
of war (Article 438 of the Criminal Code of Ukraine; planning, preparation or unleashing and
waging of aggressive war (Article 437 of the CC of Ukraine); propaganda of war (Article 436 of the
CC of Ukraine), and others. Despite the fact that the crime of aggression is one of the most serious
international crimes, it should be noted that its international legal regulation lags far behind other
international crimes (genocide, war crimes, and crimes against humanity). The problems caused
by the external aggression against Ukraine, as well as the impossibility of referring the situation
regarding the investigation and condemnation of the crime of aggression to the ICC, leave the issue
of establishing a special tribunal to investigate and condemn the crime of aggression against Ukraine,
which began in the first days of Russia’s full-scale attack on Ukraine, relevant.

The purpose of this article is to find the best option for the establishment of a special tribunal
capable of legally ensuring the investigation and prosecution of the top military and political
leadership of the Russian Federation for planning and conducting an aggressive war against Ukraine.

Keyworbps: act of aggression; UN Charter; Rome Treaty; International Criminal Court; Security
Council; special international tribunal; crime of aggression; punishment of perpetrators; international
legal jurisdiction.
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I[MTPMPOJA OCHOBOITIOJIOKHMX CYBCTAHTHMBHUX
(MATEPIAJIbHMX) ITPMHIIUIIIB
IO ATKOBOT'O ITPABA €BPOIIEVICBKOI'O COIO3Y

AHOTAIIA. AKTyaJIbHICTh TeMH JOCTIIKEHHS 3yMOBJIeHA OfIePKaHHAM YKpPaiHOIO CTaTyCy KaH-
Iupata Iyt HabyTTs IIOBHOIIPABHOIO WICHCTBA B CIIUIBHOTI JepskaB — wWieHiB €Bporeiicbkoro Coio-
3y (€C), a Tako)K IIOIATKOM Ge3IocepeNHiX meperoBopiB Mk Ykpainoo ta €C i3 [[bOro nuTaHHs;,
3 OIHOTO GOKY, Ta He PO3pOO6ICHICTIO IPO6IeMAaTHKU IPUPOIH OCHOBOIIOIOKHUX CyOCTAHTUBHUX
(MaTepiaspHUX) IPHUHININB OFATKOBOrO mpaBa €C B yKpaiHCPKOMY IIPaBO3HABCTBI, 3 IPYTOro
6OKy.

MeTo10 CTaTTi € POSKPUTTSI IPUPOLU OCHOBOIIOTIOKHUX CYOCTAaHTUBHUX (MaTepiaIbHUX) IIPHH-
LUIIB MOAATKOBOro mpasa €C, MOPiBHSAHHS ii 3 IPUPOIOIO AaHAJIOTIYHUX IIPUHIUIIB I1paBa €BPo-
COI03Y 30KpeMa, a TaKOK IPUHIIMIIIB IIpaBa 3arajoM.

Y pe3ynbTaTi ofepKaHo TaKi pe3yIbTaTh: 1O OCHOBOIIOIOKHUX CyOCTAHTUBHUX (MaTepiaIbHIX)
TIPUHITUIIIB OIaTKOBOTO IpaBa €C HaleKUTh MPUHITUII TapMOHi3aIlii 3akoHoaBcTBa CrliBTOBAapH-
cTBa y cpepi HEIPSIMOTO OIONATKYBAHHS Ta IPUHIINI HeAUCKPHUMiHamii (pIBHOCTI) ycix cy6’exTiB
[OfaTKOBOTrO Impasa. [lepiiuit i3 WX NPUHININB Y HAMOLIBII KOHI[EIITYIBHOMY BUMIPI IIPOSIB-
JISETHCS: 1) Y paMKOBIil rapMoHisanii 3akoHomaBcTBa y cepi mogatkis 3 06iry, axkiusis, iHIIHIX
HENPSIMHUX IOJIATKIB TAKOIO0 MIpOIO, SIKOI0 TaKa TapMOHI3allis HeoOXiqHa 3 MeTOI0 3abe3redeHHs
CTBOpPEHHS i PYHKIIOHYBaHHS BHYTPIIIIHBOTO PUHKY i HETONYIeHHs CIIOTBOPEHHS KOHKYPEHIIil;
2) y MiHiMaJIbHIl rapMOHI3amii 3aKOHOLABCTBA AepP/KaB-WICHIB y cepi MPSIMOro OMOTATKyBaHHSL.
KBinTeceHmis KOHIENIii TPUHINITY HeAUCKPUMIHAIIII 3a TOAaTKOBUM IIpaBoM €C monArae B Tomy,
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ITPUPOJIA OCHOBOITOJIOKHWX CYBCTAHTHMBHUX (MATEPIAJIbHUX) TIPUHITUITIB TIOJJATKOBOTI'O TTPABA. ..

1110 YKOJHA 3 [IepPrKaB-1WIEHIB He MOKe OOKJIAIATH IIPSIMO YU OIIOCEPEKOBAHO IIPOAYKIIIIO IHIIIUX Ta-
KHUX JKe [lepyKaB BUIIUMHY BHYTPILIHIME ITOfTaTKaMU 6yIb-SKOTO I'aTyHKY, HDK Ti, SKHUMH IIPsIMO 260
OIIOCepe/IKOBAHO OIOJATKOBY€EThCS MOAi6HA BITYU3HIHA IPOMYKILif, a TAKOXK He MOXKe OOKJIagaTH
TIPOAYKITiIO IHIITUX TAKMX )K€ JepsKaB BHYTPINIHIMH ITOJATKAMU, Ki 32 CBOEIO IPHUPOIOI0 MOTIH
6 omocepenKOBaHO 3aXMINATHU IHINI BUAH Ii IpoAyKuil. K mpsima, Tak i HempsiMa IMONATKOBA JHC-
KpHMiHaIlisl yKOpiHeHi B IOJaTKOBOMY CyBepeHITeTi IepsKaB-wWICHIB, IIPOTe Iiell iX 3B’I30K O-PI3HO-
MYy HpOSIBJISIETbCS Ha30BHI. KpiM Toro, HenpsiMa mogaTkoBa JUCKPUMIHAIIIS 3y MOBIIIOETHCS TAKOXK
CIIOHTAaHHOIO B3a€MOJII€I0 IPUBATHUX Cy6’€KTiB rOCIIONApPIOBAHHS Ha BHYTpilIHbOMY pHUHKY €C.
B 0CcHOBOIOJIOKHUX CyOCTAHTHBHUX (MaTepiaJlbHUX) NPUHIUIIAX HOZAaTKOBOro npasa €C Brimu-
JIFICST METOZIOM JI1aJIEKTUYHOTO 3HATTS BJIACTHBOCTI 3araJbHOIIPABOBUX OCHOBOIIOJIOKHHX CyOCTaH-
TUBHHX (MaTepiaJIbHUX) IPUHIUIIB IpaBa €BPOCoi03y 3arajioM. IIpore BUpIIIaIbHUM IpUpOAA
OCHOBOIIOJIOKHUX CyOCTaHTUBHUX (MaTepiaJbHUX ) MIPUHIKIIB TOAATKOBOTrO Ipasa €C 3yMoBIIeHa
MeTadi3UKOI0 TOAATKOBO-IIPaBOBOro mpocrtopy €C, a TaKOX BIANOBITHUMU KOHTEKCTaMu €BPO-
COI03Y 1 Iep)KaB-wieHiB Ha BHyTpimHboMY puHKy €C y wiit cdepi cycninpuux BigHocuH. Came
TOMY IIPHPOJia OCHOBOIIOJIOKHHUX CyOCTAHTHBHUX (MaTepiaIbHUX) IPUHIUIIIB IOIaTKOBOTO IIpaBa
€BpOCOI03y CKJIJIHA i CyTIePedJINBa, SIK i BIAIOBI/IHA ITOaTKOBO-TIPaBOBA AilICHICTB, IO ii TOpon-
7a. Y HUHINTHIX TapagurMaabHAX MeKaxX MPaBOBOTO ITPOCTOPY €BPOCOIO3Y 3arajioM Ta IOJaTKOBO-
mpaBoBoro mpocropy €C 30kpema, BOHA He MOXKe Oy TH 3MIHEHOIO KapAUHAIbHIM IHHOM.

KIIIOUOBI CJIOBA: OCHOBOITOJIOKHI CyOCTaHTUBI (MaTepiaabHi) IPUHIMIIN [IPaBa; OCHOBOIIOJIOK-
Hi cyGcranTuBi (MaTepianpHi) npuHIUK npasa €C; 0OCHOBOIOIOXKHI CyOCTaHTUBI (MaTepiaibHi)
HPUHITUIIN IOIATKOBOTO IpaBa €C; MPUHIUIT HeAUCKpUMIHALLil (piBHOCTI) TogaTkoBOro npasa €C;
AQHTPOITHICTD (JTIOIMHOMIPHICTH) MOAATKOBOTrO mpaBa €C; KOHCTPYKTHBHICTD MOIATKOBOTO IIpaBa
€C; KOHTeKCTYaJIbHICTh TTOIaTKOBOTO mpaBa €C.

OpnepyxanHsT YKpaiHOIO CTaTyCy KaHAMAATa [UIsi HAOYTTS IIOBHOIPABHOIO
YIEHCTBA B CHUIBHOTI IeprKaB — WieHiB €Bponericbkoro Coro3y (mam — €C), a ta-
KO ITOYATOK Oe3I0CepeHiX IeperoBopiB MiX Ykpainoio ta €C i3 1poro muTaH-
Hs II0-HOBOMY aKTyaJIi3yBaJo TPAAUIIMHO BayKIUBY IS BITYM3HAHOI IPaBHUYOL
HayKH IPoGIIEeMAaTHKy TOCII/KEHb PI3HUX ACIIEKTIiB paBa €BPOCOI03Y, 30KpeMa
1 ioro nopgaTkoBoro mpasa. Lleit cermeHnT mpasa €C, K 1 1HIII AKICHO BUOKPeM-
JIeHI CKJIa[OBi, 1 OIepenHbo He OYB ferra incognita Muist yKpaiHChKAX yUeHHX-
IOPUCTIB, SIKi po3po0JIsUIM BiTIOBiNHY TeMaTuKy. Hloro BUBYeHHS 3iiCHIOBAIO-
Cs1 BIIPOJIOBIK YChOTO Yacy ICHYBaHHS He3aJIeKHOI 1 cyBepeHHOI YKpainu. BogHo-
9ac 0 CYTi 10 OCTAHHBOTO Yacy BOHO BiiOyBaIOCs, Ha HAIITY JYMKY, IIePeBaskKHO,
3a HEBEJIMKUMU BUHSATKAMHY, Y CTIJI “ONISLOBUX eKCKYpPCiil”, KOJIU HepenyciMm
6pasiucst 10 yBaru 30BHIIIIHI, HAMOLIBII OYeBUIHI IPOSIBU MpaBoBUX Ul €C.
Hait6ipImuM HegoIiKOM IBOTO IMAXOAY € Te, III0 Yy MOro IMapafurMaJbHUAX Me-
JKaxX HEMOXUINBO 30arHYTH 1 IITMOOKO OCMUCIUTH IMAHEHTHY IIPUPOLY Ta BIACTH-
BOCTI BIJIIOBIIHUX IHCTUTYTIB I[bOTO IIPaBa.

30Kkpema, Ha MPAKTHUIIL 1€ O3HAYAE HATPOMAKEHHS BiIMOBITHOTO (baKTHY-
HOTO Marepiayry, oro IepBiCHHI, IIepeBaKHO KUIBKICHUH, aHAJI3 Ta y3arajb-
HeHHsI, (POPMYJIIOBAHHS Ha OCHOBI IIbOTO OKPEMHUX HAayKOBHX (DAKTIB, IEBHHUX
OIIIHOK Ta y3arajbHEHb, IilloTe3 1 HaBiTh JesIKMX BUCHOBKIB. lle moBHOIO Mipoio
CTOCYETBCSI 1 BUBUEHHS ITOIATKOBOTO IpaBa €C Ta 1Oro NPpUHIINIIB y IONepe-
Hil nepiop. YuManii 3a KUIBKICTIO IepeJIik HayKOBUX IIpallb 1 B LIl IpeMeTHIN
cepi, sIK IIepeKOHY€E JOCBi, caM cOO0I0 He IePePIC  IXHIO HOBY SIKICTb, I/ IKOTO
B Haylli 3a3BUYail MA€ThCsI Ha yBa3l IPOAYKyBaHHA AKICHO HOBUX 3HAHb IIPO IIpa-
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BOBY HiICHICTH, 0COOJIUBO MO0 IPUPOAH i BIACTUBOCTEH BiIITOBITHOTO IIACTY
paBa.

[TomatkoBe mpaBo €C, 5K 1 IPaBOBHIT IPOCTIp €BPOCOIO3Y 3arajaoMm, € 0cob-
JIMBUM IIPaBOBHM YTBOPEHHSIM, sike 6yJ0 6 IPUHIMIIOBOIO CBITOITIITHOIO 1 Me-
TOOJIOTIYHOIO TTOMUJIKOIO ileHTH(IKyBaTH SIK MDKHApPOIHE IIPABO M SIK IIEB-
HY CyKyIHICTh HAIIlOHAJbHUX IIPAaBOBUX CHUCTEM JeprKaB-ujeHiB. BOHO MicTUTh
y co6i 6arato pisHOSIKICHHX 3a iX IPHPOJOIO IUTACTIB ITpaBOBOi MaTtepii. 30Kpe-
Ma, ropgaTkose paBo €C noenuye B coOi IepBHHHE IIPaBO YCTaHOBYHX [loro-
BopiB €C, moxinHe (BTOPHHHE) IIPaBO €BPOCOI03y — perlaMeHTH, JUPEKTHBU
Ta pimrenns iHcrutynint €C, Hetunosi aktu CriBTOBapuCTBa (BOHU BKIIOYAIOTH
y cebe: aKTH, IO PEryII00Th BHYTPIIIHIO poboTy iHCcTHTYHil €C; mporpamu 3a-
raJpHOI rapMoHisamii mpasa €C; 3arajgbHi IeKIaparii Ta MDKIHCTUTYIIIHI yTonu,
yxrazeni ta cxsaseni [Tapiamenrom, Pamoro i Komiciero). Ha nepexonanust Cyny
€C, yci i aKTH MaIOTh IIPaBOBe 3HAUYeHHs'. BelnyesHUI SIKICHO BHOKPEMJICHHI
IIJTACT TOATKOBOrO mpasa €C sBiste coboro mperenentHe mpaBo Cyay €C, sxe
CKJIaJIa€ThCsI 3 MOTO pIIlIeHb 13 3araJIbHUX NHUTaHb npasa €C Ta pimieHp 100
OmofiaTKyBaHHsl. HeBi'€MHOI0 4aCTHHOIO I[OTO ILIACTY IOZATKOBOTO IIpaBa
€C € 11oro “M’sike paBo”: KepiBHI npuHIHIH KomiTreTy 3 momaTkiB Ha [OmaHy
BapTICTh; MOSCHIOBAIBHI 3anmcku €Bpornericbkoi Komicii; BucHoBKH ExcriepTHOI
IPyIH 3 MOJATKIB HA JI0/IaHY BapTICTh.

Vci 3a3HaveHi BHIe IIACTH ITOZATKOBOTO IpaBa €BPOCOIO3y “3IIMBAIOTDH
B €IMHE IIJIe HeBUIMMUMHU Ta HePO3PUBHUMU IIBAMH OCHOBOIIOJIOXKHI CyOCTaH-
THUBHI (MaTepiaabHi) TPUHITUIIN TOAaTKOBOTO mpaBa €C. BuokpemieHHs 13 11iic-
HOTO IIPAaBOBOTO MACHBY MOATKOBOTO IIpaBa €BPOCOI03y IUX MPUHITUIIIB, A Ta-
KOXK 3’ICyBaHHS IX IIPUPOMIX Ta BITACTUBOCTEH 1 € IPEJIMETOM I[OT'O TOCTIIYKEHHSL.

METOIO IOCTIDKEHHS € PO3KPUTTS IPUPOIH OCHOBOIIOJIOXKHUX CyOCTaHTUBHIX
(MaTepiaapHUX) TPUHITUIIB MMOAATKOBOTO mpaBa €C, MOPIBHAHHS ii 3 TPUPOIOI0
AHAJIOTIYHMX IPUHITUIIIB IIpaBa €BPOCOIO3Y 30KPEMa, a TAKOK IIPUHIINIIIB ITpaBa
3arajom.

B ocHOBy 1ioro nizHabanviozo iHcmpymeHmapio TMOKIafeHO aKCIOIOTiTHUI,
AHTPOIIOCOIIOKYJIBTYPHHUH 1 TeHeTHYHUH IIIXOMY, 3aTaJJbHOHAYKOBI IPUHITUIIA
icropusmy 1 06’ €KTUBHOCTI.

1. OcnoBononoxhi cybcmanmubui (mamepianoti) npunyunu sx kGinmecenyis
npaba. Po3yMiHHSI CEHCY 1 IpaBOBOI IPUPOINY IIPUHIMIIIB IIPaBa y MOTO Pi3HUX
Mi3HABAJBHUX TPANUIIIAX CYTTEBO, A HEPIAKO 1 MapafUrMaJbHO BIIPI3HAETHCA
MDK co6010. Ie MOKHA aleKBaTHO Ta IEPEKOHJINBO IIPOJEMOHCTPYBATH Ha [TO3H-
I[IOHYBaHHI BIJIOBIIHUMU Ii3HABAJBHUMU TPAAUIISIMU KOHCTUTYIIII ImepKaBU
sIK IpKepesia IUX IPUHIUIIB. SIK 3araIpHOBITOMO, BOHA HOENHYE B COOI IIIOHAT-
MeHIIIe TPY IUIACTH [IPaBOBOI MaTepii, TOKOPIHHO BIAMIHHIX MK c00010: 1) mpu-
POJIHe IIPaBO sIK 00’ €KTUBHY, OYTTEBO YKOPIHEHY CUCTEMY BPOIKEHUX 1 HeBildy-
JKYBaHUX JIIOJICBKUX IIPaB; 2) TIO3UTUBHE KOHCTHUTYLIfHe IIpaBo, IIpe/icTaBjIcHe
IOPUIMIHAMEI HOpMamu BiacHe KoHCTUTYIT nepskaBy; 3) KOHCTUTYLINHI Y3BH-

www.pravoua.com.ua
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9YA€HHS Ta TPAAUIIIl IPAaBOKOPUCTYBAHHS, 3yMOBJICHI COIIOKYJIBTYPHHUM Ta iCTO-
PUYIHUM KOHTEKCTOM, SIKAY IIOPOJIUB BifIIOBIIHY KOHCTUTYIIIIO”.

IOpuanyHMiT MO3UTUBI3M SIK ITOKHX 110 HANIOIIMPEHINIa B YKpaiHi TpaguIiis
[PaBOII3HAHHS aTPUOYTUBHO IOBSI3y€ NMPUHIMUIIN [IPaBa i3 APYruM 3asHade-
HUM HaMH IJTACTOM KOHCTHUTYLINHOI MaTepii. BiH posymie ix sk ‘eBHI mepikaB-
Hi (fopuan9Hi) IpaBuia’, Ki 00’ €KTUBHI B TOMY CEHCI, III0 ‘ICHYIOTH He3aJIeKHO
Bifl IHOMBIOyaJbHOI CBIIOMOCTI KOXXHOTO Cy0’€KTa, [0 SKOTO BOHH 3BEPHEHI .
LIi mpaBmia moB’si3aHi MDK COO0I0 y IEBHY IEpapXidHy CHCTeMy, y SIKil cuia
IIpaBWIa Ta MOrO MiCIle 3yMOBJIIOIOTHCS BHKJIIOYHO MiCIleM IOPUIUYHOIO aKTa
ITIO3UTHBHOTO IIPaBa JepyKaBU B lepapxii ycix ii JOpUANIHAX AKTIB, y IKOMY BOHO
chopmynpoBano. Haitbiblry cuity y 1iff CHCTeMI IPUHIINIIIB IIO3UTUBHOTO IIpa-
Ba MAIOTh MOTO KOHCTUTYIINHI IPUHIANHN. BOHN HEPIIKO HAa3WBAIOTHCS TAKOXK
3araJIbBHIMU IIPUHIUIIAMHU [TIO3UTHBHOTO IIpaBa. [lo HUX HaJeKaThb IepemyciM
IIPUHIOUIN BepxoBeHCTBa KoHCcTUTYMII AepskaBw, ii mpsMoi Aii, IPUHIIAI BepXo-
BEHCTBA IIPaBa y BUIA/IKY 3aKPIILIEHHS HOT0 y TeKCTI BIATIOBITHOI KOHCTUTYIIi
Ta HU3KA IHIIIUX TPUHINIIIB.

AHTPOIOCOIIOKYIBTYPHHUI MIAXi[ OO MPAaBOII3HAHHS IIOB’S3Y€ MPUHIIHIIH
[paBa i3 IPAaBOBOIO PeasbHICTIO, B SIKiil BOHU OyTTEBO (CIIOHTAHHO) YKOPIiHEHI.
i mpuHININ € /17151 HbOTO HeCYIYNMU KOHCTPYKIIISIMU IIpaBa 1 BKa3yl0Th Ha HOTO
neBHy ‘mpaBoBy Mertadisuxy . Y ix cupumitasarti C. [Torpe6usixom — me “srycr-
KM TIpaBoBOi MaTepii”®, B. Taremokom — ‘cBoepinai “6ii kKapaukn” MpaBoBOi Ma-
Tepii’®, a O. Pegopuyk — “myrra npasa”’. ToOTO MPUHIUIIKN [IPaBa € IPABOBOIO
MaTepi€ero, IIpoTe SIKICHO BIAMIHHOIO Bijfi ii OCHOBHOI MacH. SIK CIIYIITHO 3ayBaXKye
C. ITorpe6HsIK, IPUHIIUIN [IPABa, SIK 1 IIPABO 3aTaJIOM, € TIPOLYKTOM JIIOJCHKOI
OISUIBHOCTI, @ X CTAHOBJICHHS BiOyBaIOCsl HEBIIPUBHO Bill CTAHOBJIEHHS IIpaBa
3arajoM B IPOIIeCi KOMYHIKAIil MUK aogemu S, BinmoBinHo 1o #oro KoHIenmii
MIPUHIIUIIAMH ITPaBa € OCHOBOIIOJIOKHI BUMOTH, SIKi JIe)KaTh B OCHOBI ITpaBa K CO-
[[IaJIBHOTO PeryssiTopa. 30Kpema, [ie BUMOTH CBOOOAH, CIIPaBeIINBOCTI, IyMaHI3-
My Ta PIBHOCTI y IpaBi, a TakoXK psif iHINX BuMor. Came i BUMOTH 3a3BUYaN
1 HA3UBAIOTHCSI B aHTPOIIOCOLIOKY/IBTYPHIN TPamuIil IPaBOIi3HAHHS 0cHOB0NO-
JIOKHUMU CYOCTAHTUBHUMU (MaTepiaJbHUME) MIPUHIKIIAME 1paBa. ToOTO B ix
OCHOBI JIe)KaTh BI/ITOBITHI IIIHHOCTI ITpaBa.

s misHaBaJgbHAa TPAAUISA IIOB’SI3YE OCHOBOIIOJIOXKHI CyOCTaHTHBHI (Ma-
TepiaJibHi) IPUHIUIN [IPaBa 3 MEPIIUM IUTACTOM IIPABOBOI MaTePii KOHCTUTYIIIi
IepsKaBH, TOYHIIIE KaXYIH, BBAKAE iX HEBII EMHOIO YaCTHHOIO I[HOTO ILIACTY.
JlesIKi 3 IUX MPUHITUIIIB y’Ke 3aKpIIJIeH] y TeKCTI KOHCTUTYLIi YKpaiHu, ogHaK 11e
HICKIJIBKHM He 3aMIHUJIO iX NMPUPOIH, IPOTe Y CYCIIJIbCTBI, Ie JOMIHY€E IOPUIAY-

2 Goldsworthy J (ed), Interpreting Constitutions. Comparative Study (Oxford University Press 2006) 87.

3 Pa6inosud I1, OcnoBu meopii ma ginocogpii npaba: nabuanvruii nocibnux (JIOB® “Mennnuna i mpaso” 2021) 43.
Bopsmuixos O, ‘Teopist mpuHnumy y MbkaaponHomy mpasi’ (2014) YKpaiHCBKHUIT IOPIYHEK MIKHAPOZHOTO
npasa 149.

Torpe6usix C, ‘OcHOBOIOIOKHI TpUHIMIYN IpaBa’ (IUC A-pa Iopus HaykK, Xapkis 2009) 50.

¢ Tauemox B, ‘Peasizanist npuHIHMITY 3aKOHHOCTI KPEMIHAJIBHOTO IIpaBa YKpaiHu (3arajibHi 3acayl KOHIENii)’
(muc kaup ropuj Hayk, 2004) 43.

Depopuyk O, TIpuHIuNHN MpaBa y CUCTeMI rapaHTiil 3aXKUCTY NPaB | 3AKOHHUX {HTEPeCiB ITATHHUKIB [TOJAT-
kiB’ (2003) 9 IIpaBo Ykpainu 35.

Luryerscst 3a: Kosiobpa M (pen), 3azanvta meopis npaba: niopyunux (Baite 2015) 67.
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HUI IO3UTHUBI3M SIK IIPAaBOBUY CBITOIJISIM, CYTTEBO CIPOCTHIIO 3aCTOCYBAHHS ITUX
TIPUHITAIIIB HA IPaKTHUIII.

BBarkaemo 3a HeoOXiHe HiTKPECTUTH, IO aleKBaTHO 3PO3YMITH i PO3KPHUTH
[IPUPOIY OCHOBOIIOJIOKHUX CYOCTAHTUBHUX (MaTepiaJbHUX) MPHHIINIIB IpaBa
MOJKJIMBO JIMIIIE B IIApaUTMaJIBHIX MeKaX aHTPOIIOCOIIOKYIBTYPHOTO X0y
70 TIPAaBOIIi3HAHHS. BIATIOBITHO 10 HHOTO Il IPUHIINIIH 32 IX TeHETHIHUMH BUTO-
KaMU i CeHCOM € Henucanum npabom. Boru HaBiTh y pasi ix dikcamii y mosuTus-
HOMY IpaBi HaOyBaIOTh SIKOCTEN 3anucanozo npaba, ane He TPAaHCPOPMYIOTHCS
IIpU bOMY Y npabo nucate, ToOTO, Mo3uTruBHe. Taka iX mpupoma, HaroJIoNUIyBaB
I'. Bepman, 3yMOBJIeHa IlepelyciM BJIACTUBOCTSAMHY LUX IPUHIUIIIB IIpaBa’.

o cHCTEeMOYTBOPIOIOYHX BJIACTUBOCTEN OCHOBOIIOJIOKHUX CYOCTAHTUBHUX
(MaTepiaapHUX) IPUHIUIIB IIPaBa HAJIEXKATh iX AHTPOIHICTH (JIIOAMHOMIPHICTS ),
KOHCTPYKTHBHICTD 1 KOHTEKCTYaJIbHICTh. KBIHTECEHIIISI BJIACTUBOCTI aHTPOITHOCTIL
[I0JIATa€ B TOMY, IIJO IIPAaBOBHI ITOPSIIOK BCTAHOBJIIOETHCS JIIOABMU JJISI CAMUX
cebe. [1o3a IIONCHKUMU CIIITBPHOTAMU IIPaBa HEMAE, SIK HeMa€ 1 I0ro IPUHITUIIIB.
SIK cBImYaTh HOBITHI HAYKOBI JOCTII)KeHHS TeHETUIHUX BUTOKIB CyJaCHOTO IIpa-
Ba, IOT0 CEHC MOJISIrae B €HOCTI IEPBICHOrO JOMAraHHsI 0COOM Ha CBOE IIPAaBO Ta
BTOPUHHOTO IIPUIHSITTS IIOTO TOMAaraHHsI iHIIMMU 0c06aMu B Haflli Ha 3BOPOT-
Hy B3a€MHIcTb'’.

BracTuBIiCTP KOHCTPYKTHBHOCTI OCHOBOIOJIOKHUX CYOCTAHTUBHUX (MaTe-
piaJbHIX) MPUHIMIIB [IPaBa € IMPOSIBOM SBHINA COIIAJIbHOTO KOHCTPYKTHBI3-
MYy SIK 3araJbHOTO OHTOJIOTIYHOTO NMPHUMYINEHHS. BOHO crmpaerbcs Ha 6Gesiiv
6yTTeBuX (paKTIiB AIFICHOCTI, HAAUICHUX IPOIeCYaIbHOIO mpuponoro. Lle sBure
Binkpus E. I'yccepiib 3a JOITOMOToI0 peBOITIOLIHOTO [JIs1 CBOTO Yacy yHIaMeH-
TaTbHO-(EHOMEHOJIOTIYHOTO TidHaHHSA. [le misHaHHS € (PAKTUIHO PO3KPUTTAM
crioco0y, 3a TOIOMOTOIO SIKOTO SIBJIsIE cebe Cy6’€KTY IMI3HAHHS AINMCHICTD, OTHAK
He caMoi miei pificaocTi!!. CKOpUCTABIIKCH i3 IBOTO MeTONY, A. PaiiHax BigKpuB
Ha movatky XX CT. ampiopi 3acagu (TOOTO MPUHIWMIIN) IUBIIHFHOrO mpasa. et
METOJ, TAaKOXK JaB 3MOTY HOMY BiKPUTH IPUHIIUII CHOHTAHHOCTI IIPUBAaTHOTO
npasa'’. CeHC KOHCTPYKTUBHOCTI SIK BIIACTUBOCTI OCHOBOIIOJIOKHUX CyOCTaHTHB-
HuxX (MarepiaJibHNX) IPUHIUINB IIpaBa IMIOJITAE B TOMY, IO 11032 JIIOACBKUMUI
OISTHHSIMY HEMOXUINBI 10s1Ba Ta QYHKIIOHYBAHHSI Hi IIPaBa, Hi FIOr0 MIPUHIINIIIB.
L1i gisterest BinOyBarOTHCSI BIATIOBIMHO 10 TaK 3BaHUX OYTTEBUX KOHCTPYKTUBHHUX
MPaBUIIL.

BracTuBICTP KOHTEKCTYaJIbHOCTI OCHOBOIIOJOKHHUX CYOCTaHTHUBHHUX (MaTe-
piaJIbHIX) IPUHIUIIB IpaBa TAKOXK I1epeOyBa€e B aTpUOyTHBHOMY B3a€EMO3B 5I3-
Ky 3 iX BIaCTHBICTIO @aHTPOITHOCTI. B eTrMoJIOTii yKpaiHChKOI MOBH TEPMiH “KOH-
TEKCT  TIYMAuUTHCS SIK ‘TIijIe, sIKe 3B’SI3YE€ 1 MOsICHIOE Oynab-sIKi sBUINA, (PAKTH
i 1. in.P. KopucTyrouuch UM METOMOJIOTIYHUM KIIIOYEeM [0 IOSICHEHHS SIBH-

Berman H, Law and Revolution. The Formation of the Western Legal Tradition (Harvard University Press 1983)
27,31, 33,75,77, 141-2.
Tam camo.
""" Husserl E, Logical Investigations (2nd edn, Routledge 1900/1901) revised edition 1913.
12 Reinach A, The A Priori Foundations of the Civil Law: Along With the Lecture “Concerning Phenomenology”
(Realistische Phanomenologie / Realist Phenomenology) (John F Crosby ed, Ontos Verlag 2012).
¥ Benuxuit maymaunuii cnobuux cyuacnoi ykpaincokoi mobu (3 gon i monos) (Bycen B pen, BT® Ilepyn 2005) 567.
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ITPUPOJIA OCHOBOITOJIOKHWX CYBCTAHTHMBHUX (MATEPIAJIbHUX) TIPUHITUITIB TIOJJATKOBOTI'O TTPABA. ..

I1a KOHTEKCTYaJIbHOCTI CYCHUTBHUX (PeHOMEHIB, HEBAKKO IOOAYUTH, 10 BOHA
[I0B’s13aHa 3 MEeBHUM LiMMM (HaiJacTillle Ie € [iHHOCTI CYCIIIBCTBA), @ TAKOX
31TKAHICTIO IILOTO IIIJIOTO 3 YaCTUH, CKJIAJOBUX, SKI ABJIAIOTH COO0I0 KBAHTOBO-
IUCKPeTHY €IHICTD 1 mimicHicTh. CaMe TaKHMMU € OCHOBOIIOJIOXKHI CyOCTaHTUBHI
(MaTepianpHi) IPUHIUIN IIPaBa, KOHKPETHUIT 3MICT SIKUX 3MIHIOETHCS BHACIIIOK
€BOJIOTII CYCIIJTPHUX I[IHHOCTE, SIKi, CBOEIO U€PTOI0, TAKOK HACKPI3b KOHTEK-
CTYaJIbHI y IX KOHKPETHO-ICTOPUYHIN 1 KYJIBTYPHIH IPOSBIEHOCTI.

2. BnacmuBocmi ocrnoBononoxuux cyécmanmubuux (mamepianvhux) npun-
yuni6 nodamxobozo npaba €C. TlepemyciM 3a3HAYMMO, IO OCHOBOIIOJIOXKHI
cy6cTaHTUBHI (MaTepiasbHI) IPUHININ [TOXATKOBOTO mpaBa €C € KOHKPETHIM
posiBOM (peHOMEHY OCHOBOITOJIOKHUX CYOCTAHTUBHUX (MarepiaJibHUX) HMPUH-
IIWIIIB [IPaBa 3arajioM y BIAIIOBIIHOMY IIPaBOBOMY IIPOCTOpPI, a TOMY, 3 OfHO-
ro 60Ky, IX IpUpoxa He BiPi3HSETHCS NOKOPIHHO Bifi IPUPOIU IIUX OCTAHHIX,
3 gpyroro 60Ky, BOHA HAMIIOBHIIIE perpe3eHTy€e MeTa(i3uKy BIACHOTO CerMeH-
Ty IPaBOBOrO IPOCTOPY, SKHUI TaKOXX IIPOSIBISETHCS IBOSIKO — 1 K IIPaBOBUI
npoctip €C, i sk mogaTKoBo-IIpaBoBuil IpocTip €C. KokHa 3 iux 06uaBoX pe-
QIBHOCTEM CYTTEBO II03HAYAETHCS HA IIPUPOJIi OCHOBOITOJIOKHUX CyOCTaHTUBHIX
(MaTepiaJpHUX) IPUHINIIIB TOAATKOBOrO IpaBa €C, OCKIIbKU BOHH, 33 CJIOBAMU
I'. Bepmana, MafoTh aTpOYTUBHY KOHTEKCTYaIbHY IIPUB SI3KY 10 HUX ',

[IpuxnapHUKY IHHOBAIITHOTO MIAXOMY 0O PO3yMIHHS IPUPONH IIpaBa €Bpo-
CO03y 1 HOr0 MPUHIUIIB BBa)XAIOTH Ii IOKOPIHHO BIIMIHHOIO SIK Bifl IPUPONH
HaITiOHAIBHOTO, TaK 1 BiI IPUPOIN MDKHAPOTHOTO IIpaBa, a BiacHe mpaso €C
Ta FOTO IPUHITUIIN — SIKICHO HOBUM ILIACTOM IIPaBOBOI MaTepii, 1110 Mae BJIACHY
npupony i QyHKIIOHYE BigmoBinHO 10 Hel. Take ix GaueHHs [10YaJ0 TOPYBATH
co06i X 111e i3 cepenuam 60-X pOKiB MuHYI0TO CTONiTTS. [Teprum yHmamen-
TaJIbHAM 3100YTKOM Ha IbOMY HUIAXY crano pimterns Cyny €C y cupasi Parti
ecologiste “Les Verts” v. European Parliament®. Y HboMy 6yJ10 BCeGi9HO poaHati-
30BaHO IIPaBOBY IpHpony YcTaHOBYUX [lOroBOpiB SIK IIEPBUHHOTO IIPaBa, BHACIII-
noxk goro Cyn €C 3po6uB BUCHOBOK, 1110 1M J[0roBOpaM iMILTIIUTHO HAJISKUTh
cratyc i ponb koHCcTHTYHiHOL XapTii €C. To6TOo 1i JOrOBOPH BiATOMII CTANH PO3-
IJISIIATHCH SIK Oy TTEBE MIPUCTAHMINE Ta [TAPAJUTMaTbHa MAaTPHUIS BOTHOYAC YCiX
OCHOBOIIOJIO)KHHUX CyOCTAaHTMBHMX (MaTepiajbHMX) NMPUHIUINB IpaBa €Bpo-
COI03y — SIK BCe3arajbHUX, TaK i CIeliaapbHuX (rajy3eBHX) MPUHIUIIB IIHOTO
[IPaBa, i3 OCHOBOIIOJIOKHUMY CyOCTaHTUBHUMHE (MaTepiaTbHUMN) IPUHIIAIAME
ITOIaTKOBOTO paBa €C BKIIOYHO.

OpgHuM 13 TaKuX BCe3araJbHUX OCHOBOIIOJIOKHUX CyOCTAaHTHBHHX (MaTe-
pilaJpHUX) NPUHIUIIB IpaBa €BPOCOI03y CTAB MPUHIUI HOTO HEIOLUIBHOIO
BEPXOBEHCTBA Ha yChOMY IpaBoBoMy mpoctopi €C. [lepima Bepcist 11bOTo IpUH-
nuiy 6yna o6rpyrroBana 1ie y pimenni Cyny €C “Costa v. E.N.E.L.”. Y HbOMY,
30KpeMa, MIIIOCA PO Te, 110

!4 Berman (n 9); Berman H, The interaction of law and religion (Abingdon Press 1974); Berman H, Faith and
Order: The Reconciliation of Law and Religion (William B Eerdmans Publishing Co 1993).
1> Judgment of the CJEU of 23 April 1986, C-294/83, Parti ecologiste “Les Verts” v. European Parliament, para

IIPABO
o1 Qkeniin

801-96 « TN « ¥20T « UHIVAMA OdVdLI




Pycnana Taspuniox, IMerpo ITarnypkischbkuit

Iepeiayda iepkaBaMH Bifl CBOIX IIPaBOBHX CUCTeM IIPpaBoBil cucteMi CriBTOBapuCTBa IIpaB
i 060B’513KiB, sIKi BAHUKAIOTD Ha IifcTaBi Ycranos4oro [loroBopy, Besie 3a cO6010 IOCTiiHe
00OMeKeHHsI IX CYBepeHHUX [IPaB, HaJl SIKUMH He MOJKe IIPeBaIIOBATH )KOTHUI HACTYIIHUI
OIHOCTOPOHHII aKT, SIKUiT He CyMicHuI 3 ocHoBamu CrriBroBapucTsa'e.

3romom Cyn €C y cBoemy pirtrenti B crpasi “Amministrazione delle Finanze
dello Stato v. Simmental SpA” HaBiB KiIacuuHe (HOPMYITIOBAHHS [[HOTO IPUHIHUITY
npaBa €C, sKe HUHI € OIHUM 13 HapKHUX KaMeHiB IIpaBa €BpPOCOI03Y.

BinmosifHO 10 NMPUHIUITY BepXOBEeHCTBA IpaBa CHIBTOBApUCTBA, — HIETHCSA Y HbOMY, —
CHIBBiTHOIICHHS MIXK IPUNIKICAMH YCTaHOBYOTO JlOroBOpy i aKTaMu IHCTUTYTIB, 11O i~
raoTh 6e3rocepeTHbOMY 3aCTOCYBAHHIO, 3 OHOTO OOKY, Ta HAIllOHAILHUM IIPABOM, 3 IPY-
roro GOKy, € TaKUM, 110 3 MOMEHTY HaOpaHHS YMHHOCTI IUX [TOJIO’KEHb BOHU HE TUIBKU
aBTOMAaTHYHO POOJISITH TAKOIO, 1110 He I/IAra€ 3aCTOCYBAHHIO OY/[b-sIKy YNHHY HOPMY Ha-
I[IOHAJIBHOTO IIPABa, AKa IM CYHEepPednTh, ajle i IepelIKoIKae IPaBOMIPHOMY IIPUUHATTIO
HOBHUX HAaI[iOHAJbHUX 3aKOHOJIABYNX aKTIiB TI€I0 MipPOIO, SIKOIO BOHU OYyTh HECYMICHUMU
i3 mpunucamu [nipasa] CriBroBapucrsal’.

et mpuHIUI IOMIUPIOETHCS Ha BCl AKTH HAIlIOHAJILHOT'O 3aKOHOJNABCTBA Jep-
’KaB-4JIEHIB 13 IX KOHCTUTYI[ISIMHA BKJIIOIHO.

Bimommuit eBpormeiicekuii gocainHuk npasa €C A. JIa30BCKi 3TOIOM pe3oMy-
BaB, 110 IIPaBO €BPOCOIO3Y 3aB/AKU I[bOMY IPUHIIUITY CTAIO HOBUM IIPABOBUM
mopstmkoM” ¥, a mpuHIMI BepxoBeHCTBa mpaBa €C BiH Ha3BaB “TOPUIUIHOIO
aBAHTIOPOIO, 110 OKyTmIacs .

I pyruii i3 3a3Ha9€HNX BUIIE BCe3aTraIbHUX OCHOBOITOJIOKHUX CYOCTAHTUBHUX
(MaTepiaapHUX) TPUHITUIIB paBa €C € TPUHITUI oTo mpsmoi aii. CiTorsamHi
Ta METOZOJIOTiYHI BUTOKH IIHOTO IIPUHIUITY TAKOXK CATAIOTH IIEPBUHHOTO IIPaBa
€Bpocoo3y, HUHI BiH HaOyB yHiBepCaIbHOTO XapakTepy. Briepiire et mpuHIumn
6yn0 obrpynroBano Cymom €C B ioro pimrensi y crnpasi Van Gen den Loos v.
Administratee der Belastingen. Y HpoMy 1€l IPUHIINII, 30KPeMa, 6YJIO IOB SI3aHO
3 MpaBaMu MMPUBATHUX OCi0,

SKI CTAIOTh YaCTUHOIO iXHBOTO IIpaBOBOro cTaTycy. Lli npasa, — caymiHo 3ayBaxkus Cym, —
BUHUKAIOTh He TUIBKM y TOMY BHIAKYy, KOJIM BOHM IpAMO BHpakeHi B Jlorosopi, are
i BHACTIZIOK 3000B’3aHb, sIKi JJOroBip y 4iTKO BU3HAYEHOMY HOPSIIKY HAaKJIaflae Ha IIpU-
BaTHUX 0Ci6, TaK caMo SIK i Ha IeprKaBU-wWieHN Ta inctuTyTn CriBToBapucTBa®.

3rogoM y 6araThox cBOIX HacTymHHX pimeHHIX Cyn €C HeyXWJIBHO po3-
mIIproBaB cepy 3aCTOCYBaHHS IIHOTO IPUHINITY. BiH BUPOOUB TakOK Kpummepii
npsimoi 0, IKUM TIOBUHHI BinmoBigatu 3a npasom €C mpaBoBi HOpMH, 11106 mif-
IMaJaTy Iif JiI0 OO0 MPUHIHAITY. 30KpeMa, TaKi HOPMH ITOBUHHI MICTHTH Y c06i

1o Judgment of the CJEU of 15 July 1964, C-6/64, Flaminio Costa v. E.NN.E.L. European Court Reports, p. 585.

17 Judgment of the CJEU of 9 March 1978, C-106/77, Amministrazione delle Finanze dello Stato v Simmenthal
SpA. European Court Reports 629.

18 JlasoBcki Apam, ‘BepxoBeHcTBOo mpaBa €Bpomeiicbkoro Coro3y: IOPHANYHA aBaHTIOPA, L0 OKYIIMIACST
(2019) 6 TIpaBo Yrpaiuu 38.

19 Tam camo. 36.

» Judgment of the CJEU of 5 February 1963, C-26/62, Van Gend en Loos v Administratie der Belastingen.
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9iTKiI 1 OHO3HAYHI 3000B’s13aHHS, a6M MOI'TH HOPOIKYBATH TaKi K KOHKPETHI
IHAUBIyanbHI TpaBa. BOHM TaKOX MOBUHHI Oy TH BUYEPITHUMH i He TOTpeOyBaTH
TONATKOBUX AKTIB IS iX iMIUIeMeHTamii B mpaBo €C Ta He MAaTH 3acTepesKeHb
3 6OKy [ep)KaB-dIeHiB? .

SIk mepexoHye aHai3 nmpeneneHTHOro npaBa Cyny €C, mpuHIHMNI IpsMoi aii
1 wiHHICHO, i (PaKTMIHO ONMMHUBCS B eMIEHTPi BCHOrO IIPABOIOPSIIKY €BpO-
corogy. Lle He BHITaKOBO, a 3yMOBJIEHO THM, IIIO BiH Pa3oM i3 IPHHIIUIIOM Bep-
XOBeHCTBA IpaBa €C IeXKUTh B OCHOBI NOJITHKN CIIBTOBAPUCTBA, CIIPSIMOBAHOI
Ha 3a6e3I1e9eHHs JOCATHEHHS CTPaTerivHuX nieir Ycranosuux [foroBopis. Came
y I¥X IPUHIAIAX i peastidyBaacsi KOHTEKCTYalbHa IPUB S3Ka OCHOBOIIOIOKHIX
cyOCcTaHTUBHUX (MaTepiaJIbHUX) IPUHIUIIB IIpaBa K (PeHOMEHY B IJIOMY /10
iMmeparuBiB Metadi3uku mIpaBoBoro mpocropy €C.

L5t cama puB’sI3Ka OCHOBOIIOJIOKHUX CyOCTAHTUBHUX (MaTepiaJbHUX) IPHUH-
[[UIIIB [1paBa 0 MeTadi3MKH [T0TaTKOBO-IIPaBOBOrO IpocTopy €C mposBrIacs e
iHaxire. BoHa mopopmia mpu HboMy OCHOBOIIOJIOXKHI CyOCTaHTHBHI (MaTepiaib-
Hi) IPUHIMIIN TOXAaTKOBOro mpasa CIiBTOBAPUCTBA, HA/IABIIH IM CIIOPITHEHUX
BaacTuBOCTeN. OKPiM TOrO, B OCHOBOITOJIOKHUX CYOCTAHTUBHUX (MaTepiaIbHIX)
IIPUHIHUIIAX [TOIATKOBOTO IpaBa €C BTUIMINCSI METOAOM 1AJTeKTUIHOTO 3HATTS
TaKOX 1 0coO6HBI (3araIbHOYHIIMHI) OCHOBOIIOJIOXKHI Cy6GCTaHTUBHI (MaTepiasb-
Hi) mpuHIUIH paBa €C 3aranaom, MOPOAUBIIK TaKi ) HACTIIKHA, SIK i 3arajJbHO-
[IPaBOBI OCHOBOIOJIOXKHI cybcTanTuBHI (MarepianbHi) npuHiunu. He Buman-
KOBO IIPUPOJA OCHOBOIIOJOXHHUX CYOCTAHTUBHUX (MaTepiajJbHUX) MPUHIIHIIIB
IIOATKOBOTO ITpaBa €BPOCOIO3Y CKJIATHA 1 CyIepewINBa, sK i BIAMOBIIHA IIPaBO-
Ba JIIMCHICTB, IO i TOPOMIKYE.

OpHuM i3 HUHI 3araIbHOBIIOMUX i 3araJJbHOBU3HAHUX OCHOBOIIOJIOXKHUX CY0-
CTAHTUBHUX (MarepiaJbHUX) MPUHIUIIB MOTATKOBOTO mpaBa €C € MpUHITUI
rapMoHizariii 3akoHozaBcTBa CIIiBTOBAapUCTBA 1 iepKaB-4iIeHIiB y cdepi Hempsimo-
ro oropatKyBaHHs. CeHC I[bOr0 MPUHINITY IIOJISATA€ B JOCSITHEHHI HEOOXiTHOro
PIBHSI IPaBOBOI BU3HAYEHOCTI Y BIIMIOBIIHUX CEIMEHTAX ITOIATKOBOTO IIPaBa IJIst
IUTATHUKIB IOATKIB 1 Iy GIiTHUX Cy6 €KTiB IOJATKOBOrO IPaBa, a TAKOXK B CHH-
XPOHI3aIlil HOTATKOBUX CTPATEriHl 1 TAKTUK YHIMHUX IHCTUTYHiH Ta €C 3aranom,
3 ogHOTO OOKY, Ta [ep)KaB-wWIEHIB, 3 APyroro 60Ky. Y HailOUIbII KOHIIEITYaIh-
HOMY BHMIpI [[efl IPUHIUI IPOSIBISETHCS: 1) ¥ PAMKOBIiT rapMOHI3aIlii 3aKOHO-
naBcTBa Y cdepi mogaTkis 3 00iry, akIuaiB, IHIIINX HEMPSIMUX ITOAATKIB ‘TAKOIO
MIpOIO, SIKOIO TaKa TapMOHi3aIlis HeoOXimHa 3 METO0 3a6e3MedeHHsT CTBOPEHHS
i QpyHKIIOHYBaHHS BHYTPIIIHOTO PUHKY I HeJOIYIIeHHs CIIOTBOPEHHS KOHKY-
peHwii’?; 2) y MiHIMaJIbHI rapMOHI3aIlii 3aKOHOIABCTBA JIePXKaB-WICHIB ¥ cdepi
IIpsAMOTro OHOI[aTKYBaHHH.

€BpOCOI03 BUCTYIIAE 32 PAMKOBY, @ He YHIBEPCAJIbHY UM ITIOBHY I'apMOHI3alIif0
3aKOHOJIaBCTBA Y 3a3HAYEHIII BHIIe cepi came TOMY, IT10 BiH IO3UIIOHYE cebe, SIK
paBOBUI IpoCTip cBob6onu. Llst cBo6OMA MPOSBISETHCS epenycim y ibepab-
HUX €KOHOMIYHHX CBOOOIAaX BHYTPIiIHbOro puHKy €C — BIIBHOMY PYCi y Oro

2! Judgment of the CJEU of 13 April 1994, C-128/92 H. J. Banks & Co. Ltd. v British Coal Corporation.
2 IozoBip npo EBponeiicoruii Cotos. 3ibpanns akmib eBponeticvkozo npaba (Cmuprosa K ynop, Mypasiios B 3ar.
pen, IIpaBo Ykpainuu 2013) 76.
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Mekax po6od0i CHIIH, TOBApiB, KAIiTany i MOCIYr y BU3HAHHI He TUIBKH IIPaB
i cB0OO] IJIATHUKIB IOATKIB, a ¥ IXHIX JIIOACHKUX IIPaB, IXHbOTO ITPOMaISHCh-
KOTO CTAaTyCy B 3aTaJbHOYHIITHUX MeKaX, Y HafliJIeHHi iX TO3UTHBHUMHE IIPaBaMI
sk rpomansH €C, 30kpeMa il y cdepi 3aXUCTy CBOIX IIPaB i 3aKOHHUX IHTEpPeCiB
SIK IJIATHUKIB ITOATKIB. APXiBa’KJIMBUM BHUSBOM Ii€i cBOOOOU B ITapagurMaib-
HUX Me)KaxX €BPOIENCHKOTr0 IIPABOBOr0 IPOCTOPY € TAKOXK OAraToacekTHa TPaH-
CKOPIOHHA CIIBIIPAIsi Cy6’€KTIB rOCIIONAPIOBAHHS Ta IepsKaB-wWieHiB. PaMKoBa
rapMOHi3arisi B cepi HeIPSIMOTO OIONATKYBAHH CTajIa JOMIHYI0U0I0 (GOPMOIO
[IPOSIBY OCHOBOIIOJIOXKHOTO CYOCTaHTUBHOTO (MaTepiajJbHOro) MPUHIMITY Tap-
MoHI3amii 3akoHofaBcTBa €C y miit mapuHi. [le 3yMOBIIeHO K BIACHOIO IIPUPO-
1o €BpOcoiody, Tak i MeTaisnkoo (CYTHICTIO) yChOTO IUTACTY IIOZATKOBOTO
npasa €C.

“MiniMasniam” rapMOHi3aIlii 3aKOHOIABCTBA [IepyKaB-WIeHIB y cdepi IpsMoro
OTIOIATKYBAaHHS € 3aKOHOMIPHUM HACJIIKOM, SIK BB&JKA€THCS B IOKTPUHI ITOJIAT-
KoBOro mpasa €C, Tak 3BaHOTO ‘CYBOPOTrO BUHATKY [IOATKOBOTO CyBepeHITeTy >
LIUX fiepykaB. BiH, 30kpema, 03Ha4AE, 1110 iep)KaBU-4JIeHH 30eperiiu 3a c060I0 IIpu
yrBoperHi CrmiBToBapucTBa iX cyBepeHireT B cepi MPsSIMOro OIOAAaTKyBaHHSI.
AJre 1e¥l CyBepeHiTeT BUSIBUBCS HeaOCOTIOTHUM 1 TAKUM, IIPABOBUI IIPOCTIp SIKO-
IO IIOCTYIIOBO 3BY)KY€THCS. 30KpeMa, BIATIOBITHO O I[IHHICHOI MaTpHUIIl IpaBa
€C nepKaBU-WIEHN HE € BUIbHUMH Y CAMOCTIIHIN peati3ariil iboro CyBepeHiTe-
Ty, OCKUIBKH TYT iX OOMEXYIOTh ¥ CBITOIJISITHOMY aCIIeKTi MIHHOCTI €BPOCO03y
B IIIJIOMY, @ B IIPaBOBOMY CEHCI — IPUHINIIN BepXOBeHCTBa mpasa €C i oro nps-
Moi mii. 3arampHOBiToMa mpuHIunosa mosutis Cyny €C muono 060B’13K0BOCTI
HEYXUJIBHOTO CIIIYBaHHS yCiX Cy6’€KTIB IpaBa €BPOCOI03Y UM IPUHIAIIAM.

Kpim TOro, y mepBUHHOMY IIpaBi €BpOCO0O3y i€ 3arajJbHUI MPUHIUI
comimaprocti!. Moro kBinTecenmio Bcebiano poskpus Cyn €C y cBoemy pimien-
ui B cripasi Commission v. Italy”®. Bona mossrae B TOMY, 110 OCKUIBKH JI€P)KaBH-
WIEHH KOPUCTYIOTHCS IepeBaramMu wieHcTBa B Coio3i, ToO BoHU 3000B’s13aHi Ta-
KOXX IOTPUMYBATHCS IOT0 IpaBIL. Bisiblire TOro, Ik MeTa)OPUIHO Pe3loMyBaIl
I1. Bar XeMm Ta 1. I'pyn3iHChbKY y JeI10 HINPIIOMY IIPAaBOBOMY KOHTEKCTI,

Mipiany 1OroBipHUX 3060B’s13aHb OOMEXYIOTh IIPOCTIP [JIS1 MAHEBPY E€BPOIENHCHKUX Jep-
’KaB, 3aYMHUBIIN X Y ’KOPCTKY MepeXy Miil, BU3HAUeHy iIHCTUTYIIMHUMH i TTOMTHIHIMI
pitrernsiMu. Lle Ta nmpuxoBaHa IjiHa €BPONENCHKOI IHTETpaLlii, 1110 He J03BOJISIE “CyBepeH-
HUM” [lepsKaBaM-wWIeHaM po3ipBaTy yCTaHOBYI KoroBopu €C, CriakyBaTH Bajli3u Ta II0Bep-
HYTHCSI IO TTOJIITUKY HAI[lOHATBHOI aBTapKii®.

# Lyons T, ‘Discrimination Against Individuals and Enterprises on Grounds of Nationality: Direct Taxation

and the European Court of Justice’ [1995] (6) 1 EC Tax Journal 27; Thiel S van, Free Movement of Persons

and Income Tax Law: The European Court in Search of Principles (IBFD 2002) 21, 153; Kokott J, Henze T,

‘Tendenzen der EuGH-Rechtsprechung im Bereich der direkten Steuern — Diskriminierung, Kohirenz,

Meistbegiinstigung’ in J Liidicke (ed.). Tendenzen der Européischen Unternehmensbesteuerung, Forum der

Internationalen Besteuerung. Vol. 30. (C.H. Beck 2005) 67; De Hosson F, ‘On the Controversial Role of the

European Court in Corporate Tax Cases’ (2006) 34 Intertax 294.

Horosip npo €sporneiicskuit Coros (1 22) 15.

» Judgment of the CJEU of 7 February 1973, C-39/72 Commission v. Italy.

% Van Ham P, Grudzinski P, ‘Affluence and Influence. The Conceptual Basis of Europe’s New Politics’ [1999—
2000] (58) The National Interest 81.
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[IpuHArigHO 3a3HAYMMO, 110 1151 MeTadopa OLIsI eCATUITITTS TOMY BHUSIBIIIACS
TaKOX 1 rimep6osoio — Bennka Bpuranis posipsana Ycranosui foroBopu €Bpo-
COI03Y i TOBEPHYJIACS IO IOBHOTO, 30KPeMa, i (hiCKambHOTO CyBepeHiTeTy.

[Ile omHUM OCHOBOIIOJIOXKHUM CyOCTAHTUBHUM (MaTepiaIbHUM) IPHHIIUIIOM
ITOATKOBOTO ITpaBa €C € MpUHIUI HeTUCKPUMIHAIIIL. Horo MapajinTMaJabHa Ma-
TPHUISI TAKOXX YKOPiHeHa B mepBuHHOMY mpasi €C. 3okpema, y cT. 110 JoroBopy
npo dyuakuionyBauas €C MiCTHTHCS CHCTEMOYTBOPIOI0YA IIPABOBA MATPHIIS 3a-
nobiranns Oyab-sIKiil MOXAaTKOBIM JUCKPUMIHALI 32 IPaBOM €BPOCOIO3Y:

JKonna 3 mep)kaB-wieHiB, — WeThCS y Hill, — He MOXKe obwIagatu npsmMo abo 1mobiTHO
[IPOAYKIIO IHIIUX Mep)KaB-wieHIiB OUIbII BHCOKUMH BHYTPIIIHIMU IHOAATKaMU Oyb-
SIKOTO XapaKTepy, HiK Ti, KOTPUMH IIPSIMO IH HOOITHO 06KIIAIA€ThCS MOi0HA BiTIM3HIHA
nponykiis. Kpim roro, skopHa 3 iepyKaB-<wIeHIB He MOYKe OOKIAaTH IPOMYKINIO 1HIIIX
IeprKaB-dIeHIB BHYTPIIIHIMU HOATKaMy, sIKi 6 32 CBOIM XapaKkTepoM MOIIH 1o6ivHO 3a-
XMIIATH {HII BUAN TPOYKIIT>.

Omxe, nepBuHHe mnpaBo €C MOB’s3y€ HPSIMY IMOAATKOBY NMCKPUMIHAIIIO
y mpaBoBoMy mpocTtopi €C 3 TOTaTKOBUM CYBEPEHITETOM fep:KaB-uieHiB. Kpim
TOTO, CaMe B ITbOMY CYBEPEHITeTI BOHA I yKOpiHEHA. Y IIbOMY IIOJISTA€E ONUH
i3 HaMOIBIINX ITaPaIOKCiB momaTKOBOrO mpasa €C. TeseororiyHm aHati3 mboro
SIBUIIIA TIEPEKOHYE, IO IPsIMa ITOIATKOBA TUCKPUMIHAIIS 3a mpasoM €C € mpu-
POIHUM HACIIIKOM HEIOBHOrO 36iry (pyHmaMeHTaNbHUX [ijeil CIiBTOBAPUCTBA
Ta TAKMX JKe [IJIeH KOJKHOI 3 HOro JiepskaB-wieHiB. OMHUM 13 HEeMUHYIUX HACII/-
KiB IbOTO € PO3PI3HEHHS Y HAI[IOHAJILHOMY 3aKOHOIABCTBI JepyKaB-wIeHIB 00 €K-
TiB i Cy6’€KTIB OITOAATKYBaHHS HAI[IOHAJHHOTO Ta 3apyODKHOTO OXOMKEHHS Ha
KOPUCTBH IepInux i3 Hux. Hatbibin nommpeHa mpsma mogaTkoBa JUCKPUMIHA-
11is 3a mpaBoM €C y TpaHCKOPIOHHIN CITIBIIPAIli Iep KaB-dJIeHiB.

Henpsama mogaTkoBa mUCKpUMIHAILIL 32 mpaBoM €C Tak caMoO HEpO3pUBHO
[I0B’5I3aHa 3 MOJATKOBIMHE CYyBEPEHITETOM JepKaB-wWIEHIB, aje GUIbII IpuxoBa-
HO ¥ omocepenkoBaHo. HaiteekTuBHIIIIM KpuTepieM ii pO3IisHABaHHSI € TaK
3BaHMIT TOOIYHMIT 3aXUCT HA HAIIOHAJBPHOMY PHHKY IHIINX BH/IB HAIliOHAJb-
HOI mpoxpykuii (mogibHOi 3a il CIOKUBIMMHE ¥ IHIIMMH SIKOCTSIMU) BHACIITOK
3aIIpOBA/KEHHS] YCKJIATHEHUX IIPABOBUX PEXKUMIB OITOJATKYBaHHS HeBITUN3HSI-
HOI mpoaykmii. OKpiM TOTO, HEIpsIMa MOJIATKOBA NUCKPUMIHAILIS 3YMOBJIIOETHCS
TOTATKOBO CIIOHTAHHOIO B3a€EMOJIEI0 HA BHYTPIIIHbOMY PUHKY €C mpuBaTHUX
cy6’€eKTiB rocriogapioBaHHs. BoHn, Maloun Ha MeTi BJIaCHI eKOHOMIYHI iHTepecH,
3a3BUYANl HE JOTPUMYIOTHCS YCBIIOMJIEHO OCHOBOIIOJOKHHUX CYyOCTaHTHBHUX
(MaTepiaJpHUX) NPUHLIMINB BHYTPIIIHBOIO PHHKY €BPOCO03y (IPUHIUIIB
PIBHOCTI i HefUCKpUMIHAILIi), a AIOTh IEPEBAYKHO y BJIACHUX IHTepecax. Y Cy-
KYIIHOCTI HempsiMa I[OJATKOBA ANCKPUMIHAINSI 3HAYHO OLIblle MoIIMpeHa Ha
BHYTpimIHbOMY puHKY CIIIBTOBApUCTBA, HDK IIPsIMa ITOIATKOBA JUCKPUMIHAIILIS,
a TOMy BOHa Irfe OuTblle Py#HIBHA, HDK “KepOBaHUI IOJATKOBUI CyBepeHiTeT
Iep>KaB-dICHIB.

¥ Ilorosip npo €sporeiicbkuit Coro3 (u 22) 76.
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OTke, IPUPOIA OCHOBOIIOJIOXKHOTO CYOCTAHTUBHOTO (MaTepialbHOrO) IPUH-
LUy HeJUCKPUMIiHaNIi 3a MOJaTKOBUM IpaBoM C€C y BUpIIIAIbHINA MIpi 3yMOB-
JIeHa KOHTEKCTaMH IIlelt €BpOCOI03Y 1 lepKaB-wIeHIB Ha BHYTPIIIHbOMY PUHKY
Coro3y. Bona takox ykopinena B MeTaisuIli 10ZaTKOBO-IIPABOBOTO IIPOCTOPY
€C. YV HHUHIIHIX TapagurMaJbHUX MeKaX €BpOCO03y MTUCKPUMIHAIIS HEe3HU-
II[eHHa, IPOTe OCHOBOIOIOKHUI CyOCTAHTUBHUI (MaTepiaJbHUI) IPUHITHIL He-
OUCKPHUMIHAII B mogaTkoBoMy npasi €C po6uts Mipy ii MpOsSBIEHOCTI LOMYCTH-
moro 1151 CriBTOBapUCTBA.

BucHoBku. [0 OCHOBOIIOJIIOXKHHUX CYOCTAaHTUBHUX (MaTepiaabHHUX) HMPUHIIN-
miB mojaTkoBoro mpaBa €C HaIEKUTh MPUHIUI TapMOHI3amii 3aKOHO-
naBcTBa CHiBTOBapuUCTBa y cpepi HEIPsSIMOTO OIONATKYBAHHS Ta IPUHIIHII He-
OMCKpHUMIHAII (piBHOCTI) ycix cy6’eKkTiB mogaTkoBoro mpasa. [leprmmit i3 1ux
IPUHIIHUIIB y HAHOUIBII KOHIIENITYaIbHOMY BUMIpi IPOSIBISETBCS: 1) Y paMKOBIit
rapMoOHIi3aIii 3aKOHOaBCTBA y cdepi MomaTKiB 3 06iry, akuusis, IHITNX HEHpPsI-
MUX IIOJATKIB TaKOIO MipOIO, SIKOIO TaKa rapMOHI3allisi HeoOXiHa 3 MeTOIO 3a6e3-
IIeYeHHs CTBOPEHHS 1 (DYHKI[IOHYBaHHsI BHYTPIIIIHBOIO PUHKY i HeIOMyIIEeHHS
CIIOTBOPEHHSI KOHKYPEHIIil; 2) y MiHIMalbHIN rapMOHi3amii 3aKOHOABCTBA IeP-
JKaB-4IEeHIB y cdepi IpsIMOro ormomaTKyBaHHs. KBiHTeCeHIiss KOHIEMINT TpHH-
OUITy HeOUCKPUMIHAIIT 32 TOJATKOBUM IpaBoM €C mossrae B TOMY, III0 SKOIHA
3 JepKaB-WIEHIB He MOXKe OOKIagaTH IPSMO 9H ITOOIYHO MPOAYKIIIO 1HIIUX Ta-
KHX JKe JIepyKaB BUIIIUMU BHYTPIIITHIMY ITOTATKAaMU OY/Ib-SIKOTO I'aTYHKY, HIXK Ti,
SKUMHU TPSIMO 260 MOGITHO OIOAATKOBYETHCS MONIOHA BITYM3HIHA IMPOLYKIIIS,
a TAKOK He MO)Ke OOKJIaIaTh MIPOAYKIIIO IHIIINX TAKHUX XKe Jep)KaB BHY TPIIIHIMU
[TOIaTKAMU, SIKi 32 CBO€IO MPUPONOI0 MOLIH 6 MOOIYHO 3aXUINATH IHIM BUAH ii
npoxnykuii. Ik mpsiMa, Tax 1 HelIpsiMa MOAATKOBA JUCKPUMIHALIA YKOPIHEeHI B 110~
IATKOBOMY CYBEepEHITeTi JiepKaB-4ICHIB, IIPOTe el IXHill 3B’SI30K IO-PI3HOMY
IIpOSIBIAETbCA Ha30BHI. KpiM Toro, HempsiMa IOJaTKOBA TUCKPUMIHAIIISL 3YMOB-
JIIOETHCS TAKOXK CIIOHTAHHOIO B3aEMOJIIEIO IIPUBATHUX Cy0 €KTIB rOCIIONAPIOBAH-
Hs Ha BHYTpIIIHbOMY pUHKY €C.

B 0CHOBOIOJIOKHUX CyOCTaHTUBHUX (MaTepiaIbHUX ) IPUHITUIIAX IIOJATKOBO-
ro npasa €C BTUIMIUCS METONOM [IiaJIEKTUYHOTO 3HSTTS BJIACTUBOCTI 3arajbHO-
[IPaBOBUX OCHOBOIIOJIOKHUX CyOCTAaHTUBHUX (MaTepiaabHIX) IPUHIIMIIIB IIPaBa
€Bpocoro3y 3arajgoM. IIpoTe BUPINIAIBHOIO MIpOI0 IPUPOAA OCHOBOIIOJIOKHUX
cyOCTaHTUBHUX (MaTepiaJIbHUX) MPUHINIIB MOJAaTKOBOTO Ipasa €C 3yMoBIIe-
Ha MeTa(i3UKOIO MMOTATKOBO-IIPABOBOTrO MPOoCTOpy €C, a TaKOXK BiAIOBITHUMEI
KOHTEKCTaMHU €BPOCOIO3Y 1 fepyKaB-4jieHiB Ha BHYTPIIIHbOMY pUHKY €C y mii
cdepi cycninbHux BimHOCHH. CaMe TOMY IPUPOfAa OCHOBOIIOJIOKHUX CyOCTaH-
TUBHUX (MaTepiaJbHUX) MPUHIINIIB ITOJATKOBOTO IpaBa €BPOCOIO3y CKJIATHA
1 CynepewInBa, SK 1 BIIIOBIHA IOaTKOBO-TIPaBOBa IINCHICTD, 11O ii mopoana.
Y HUHINIHIX MTapagUTMaJbHUX MeXKax IIPaBOBOTO IPOCTOPY €BPOCOIO3Yy 3arajoM
Ta MMOJATKOBO-IIPaBOBOro mpocTopy €C 30Kpema, BOHA He MOKe 6YTH 3MiHEHOIO
KapIUHAJIbHUM YUHOM.

www.pravoua.com.ua
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Ruslana Havrylyuk
Petro Patsurkivskyy

THE NATURE OF THE FUNDAMENTAL SUBSTANTIVE (MATERIAL)
PRINCIPLES OF EU TAX LAW

ABsTRACT. The relevance of the research topic is stipulated by the fact that Ukraine has obtained
the status of a candidate for full membership in the EU community, and also by the beginning of
direct negotiations between Ukraine and the EU on this issue, on the one hand, and by the lack of
elaboration of the issues related to the nature of the fundamental substantive (material) principles
of EU tax law in Ukrainian jurisprudence, on the other hand.

The purpose of the article is to reveal the nature of the fundamental substantive (material)
principles of EU tax law, and to compare it with the nature of similar principles of EU law in general,
as well as the principles of law in general.

As a result, the following results are obtained: the fundamental substantive (material) principles
of EU tax law include the principle of harmonization of Community legislation in the field of indirect
taxation and the principle of non-discrimination (equality) of all subjects of tax law. The first of
these principles in its most conceptual dimension is manifested: 1) in the framework harmonization
of legislation in the field of turnover taxes, excise taxes, and other indirect taxes to the extent that
such harmonization is necessary to ensure the creation and functioning of the internal market and
prevent distortion of competition; 2) in the minimum harmonization of legislation of the Member
States in the field of direct taxation. The quintessence of the concept of the principle of non-
discrimination under EU tax law is that no Member State may impose, directly or indirectly, higher
internal taxes of any kind on the products of other Member States than those directly or indirectly
imposed on similar domestic products, nor may it impose internal taxes on the products of other
Member States that, by their nature, could indirectly protect other types of its products. Both direct
and indirect tax discrimination are rooted in the tax sovereignty of the Member States, but this
connection is manifested in different ways. In addition, indirect tax discrimination is also caused by
the spontaneous interaction of private business entities in the EU internal market. The fundamental
substantive (material) principles of EU tax law are embodied in the method of dialectical removal of
the properties of common law fundamental substantive (material) principles of EU law as a whole.
However, the nature of the fundamental substantive (material) principles of EU tax law is crucially
determined by the metaphysics of the EU tax and legal area, as well as by the respective contexts
of the EU and its Member States in the EU internal market in this area of social relations. That is
why the nature of the fundamental substantive (material) principles of EU tax law is complex and
contradictory, as well as the relevant tax and legal reality that gave rise to it. Within the current
paradigmatic framework of the EU legal area in general and the EU tax and legal area in particular,
it cannot be changed in a fundamental way.

Keyworps: fundamental substantive (material) principles of law; fundamental substantive
(material) principles of EU law; fundamental substantive (material) principles of EU tax law;
principle of non-discrimination (equality) of EU tax law; anthropic (human) nature of EU tax law;
constructiveness of EU tax law; contextuality of EU tax law.
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ABUIIE [TPABOBOI BAVITY>KOCTI
Y CYCIIUIBHOMY IIPOCTOPI:
OYHIIAMEHTAJII3M ITPOSABY TA YHUKHEHHA
HA 3ACAJIAX IEPYKABOTBOPYOTO [TATPIOTU3MY HAIIIT

Anorauys. ITposs 6aiinyxocti Mae crerudivde 3HaueHHs Y GopMyBaHHI 30aIaHCOBAHUX TIpa-
BOBHX B3aEMOBIZIHOCHH MDXK JIIOIbMHE, OCKUIbKU Yepe3 Hei (To6To 6e3 mpoBeeHHst Oyb-sKUX Miit),
3a BIIIOBITHOTO JUHAMIYHOTO CHHEPTi3My MO)Ke BinOyBaTUCS PO30aJaHCYBAaHHSI I pO3MEKYBaHHSI
TPaJUIIAHUX )KUTTEBUX IIHHOCTEN CHUIBHOTH 1 BTpaTa HAaKONMMYEHUX THCSIONITTAMU 3aTaJbHO-
JIOICBKUX SIKOCTel (30KpeMma, CIIiBIEPEeKUBAHHS UM 3arposa JKUTTIO). Tak, Ha Cy4acHOMY eTarli
Y KOPCTKiil 60poTs6i YKpaiHu 3 mepsKaBO0-arpecopoM, GaifyKiCTh MPU3BOAUTH [0 3HIDKEHHS
36ipHUX HAIXOIKEHb Bill KOHKPETHHUX JOfei i mepskaB. O6 €KTUBHO IIIECIIPSIMOBAHMIT PO3IILSL
dynnamenranismy nposiBy 6aiays>KoCTi y COIiaIbHIN CUCTeMI Ta JIOTidHe 3aJy4eHHs ii B KOHKpe-
TH3aIliI0 OKPEeMHX CTaTell IPaBOBOi HayKM € MOIUIbHUM. BaiiiyKicTh y mpaBoBOMy IOJI — Iie, Ha
JKaJIb, IePelyMOBa 3MIiHU HIHHICHUX OPIEHTUPIB i HAKOMUYEHHsI GLIBIIIOrO 371a.

Mera crarTi — BUSIBJICHHS 1 BUAUIEHHsT QyHIAMEHTAIBLHOI CYyTHOCTI SIBUIIIA IIPAaBOBOI Gailmy-
JKOCTI Y CyCIIUIBHOMY IIPOCTOPI Ta poJIi Iep>KaBOTBOPUOro MAaTPiOTU3MY Hallii y 3MIHAX Y Hill Ha pi3-
HUX PIBHSX; OKpecJIeHHs! i 6a30BUX NPUHIINIIIB i 3aB/IaHb, 3 ONISILY HA IOTPeOU yXBaJIeHHS 3BasKe-
HUX pillleHb y MUPHHUI 1 BOEHHNII TIepiofu.

Briepiite BUsIBJIEHO ¥ OOIPYHTOBAHO, 1110 SIBULIIE IIPABOBOI Gaiily’KOCTI ITOB’SI3YETHCS 3 BiIKpH-
TOI0 (CBiZOMOI0 a60 HABMUCHOIO) BiICYTHICTIO B 0co6u (a60 rpomanu) Oyab-sIKOro iHTepecy, yBaru
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4H BiINOBifaJIbHOCTI 100 6e3nocepeHbOrO BPaXyBaHHS [IPABOBHX 3aCATHUYUX IIOJIOKEHDb 9U
HOPM Y KOHKPETHOMY KOHTEKCTI AisUIbHOCTI JIIOAUHHE (IPyNH 0ci6) y CyCIUIBHOMY IIPOCTOPI.

HarosomeHo, 1o 6aiiayskicTb JTiofieil Yepes HaMaraHHs IIPONTH NOB3 IIPU HAIlaJgKaX Ha CTO-
POHHBOTO, TOTATKOBO CTUMYJIIOE HAIIATHUKIB Ta arpecopis Irie 40 OLIbII HeOe3MeYHO 3TOIMHHIX
HaMipiB, Iepexosuy i Ha IepKaBHUI piBeHb. 30KpeMa, Ha PiBHI fepskaBu ii mpaBoBa Gaiify KicTb
MIPOSIBJISIETCSI Y HETOCTATHBOMY KOHTPOJI 3a TOTPUMAHHSIM 3aKOHIB i BITYKy Ha IPaBOBi IIO-
pylleHHs, a00 HeJOCTATHbOMY 3aCTOCYBaHHI CIIpaBelIMBOCTI. BomHOYac mep)kaBOTBOPYMIL Ia-
TPIOTU3M Ha PIBHI I€p)KaBU BKJIIOYAE B cebe CTBOpeHHs Ta 3abe3redeHHst epeKTUBHOI CHCTEMU
NIPaBOCYASL, 3aXKCT IIPaB i CBOOOM IPOMAJSH, @ TAKOXK TOTPUMAHHS JIeP’KaBOIO BJIACHUX 3aKOHIB
i MbKHapoHUX 30008 s13aHb. OOIPYHTOBAHO, 1110 €P)KABOTBOPYMII IATPIOTU3M HA PiBHI rpOMaisi-
HHUHA IPOSIBIAETHCS B aKTUBHIN y4acTi y CyCHUIBHOMY KUTTI 1 JOTPUMaHHI IIPaBOBUX HOPM, TOI1
SK Ha piBHI IepKaBU O3Ha4YeHE MPOABIAETHCA Y BIIPOBAIKEHHI Ta 3aXUCTi MPaBOBUX iHCTUTYTIB
st 3a6e3redeHHsI CIPAaBe/JINBOCTI i1 IIPaBOIIOPSIZIKY.

BupineHo, 110 BOEHHHII CTaH CTa€ TPAHUYHOIO MEXEIO LIOAO IIPABOBOI GAIy’KOCTi, OCKiIb-
KU KOHIIEHTPY€ yBary Ha o0O0B 3Ky TPOMafsHIHA Ta BifIyTHO BIIMBA€ Ha KOHCTUTYLIIHI IIpa-
Ba I TiAHICTD JTIOAWHMA. [lep;KaBOTBOPYMI TATPIOTH3M HaIlii BUBOAWUTD JIOIMHY 31 CTaHy IIPaBOBOI
6aiigy>kocTi, TOOTO HEXTyBaHHS I BTpaTH iHTepecy JI0 OTpe6 OTOYYIOUHX, 30epiralo4yn 3arajbHo-
JIIONCHKUY IPIOPUTET IMOBArk i PO3BUTKY.

Harosomreno, 1o npo6aeMaTrka IposBy SIBUIA IIPaBOBOI OaIy>KOCTi Ma€ IUIECIIPSIMOBAHO
PO3IJIANATHUCE SIK Yy 3aKOHOJABUOMY IIOJ1 YKpaiHW, Tak i B MiKHaponHoMmy npasi. [oseseHo, 1110
yBara [0 sIBUIIIA IIPaBoi Gaioy>KOCTi, OKPIM YHUCTO palliOHAIbHUX IIPABOBUX ACIEKTIB, MA€ If Ipar-
MaTHIHY CTOPOHY, TOOTO KOHKpeTHHUI (inancosuit Bumip. Tak, 3mina numre Ha 1 % piBHS TIHBO-
BOI €KOHOMIKHM CBITY, 4epes I[iJiecpsiMOBaHe OOME)XEHHsI I YHUKHEHHSI IIPOSIBY SIBUIIA ITPAaBOBOL
6aiiy>KoCTi, TOTATKOBO NACTh 3MOT'y OTpuMAaTH mo 100 Mipx fonapiB NOZATKOBHUX HAIXOIKEHb
y GIO[KETH [iepIKaB.

KJ104OBI CJIOBA: ITpaBO; IPOSIB Galiy KOCTI; SIBUILIE IIPaBOBOI OAIY KOCTI; CTPATETiONOTisl; BOEH-
HUI CTaH; Jep>KaBOTBOPYNI MATPIOTU3M HaIlil; TPOMaIsTHY; BiITIOBIIaIbHICTD.

[TposiB 6aitayKoCTi Mae TOCTATHBO crerudidHe 3HaYeHHs y hopMyBaHHi 36a-
JIAHCOBAHUX MTPABOBUX B3aEMOBITHOCHH MK JIIOMBMHU, OCKITBKY Yepes Hei (T06-
TO 6e3 mpoBeseHHs OyIb-SIKUX [Iiil), 3a BIATOBIZHOTO JUHAMIYHOTO CHHEPIi3My
MO)Ke TIPOXONUTH PO30aTaHCYBAHHS i PO3MEKYBAHHS TPATUIINHUAX KATTEBUX
IIHHOCTEH CHITBHOTH 1 BTPATH HAKOMUYEHUX TUCSIONITTIMHU 3aTaTbHOTIONCH-
KHX sIKOCTell (30KpeMa, CIIIBIIepe)KMBAHHS YU 3arpo3a JKUTTIO). Tak, Ha cydac-
HOMY eTalli y >KOPCTKii 60poTs0i YKpaiHu 3 iepKaBoI0-aHEKCOPOM (arpecopom),
6aiimy>KiCTh MPU3BOIUTH 10 3HIDKEHHS 30ipHUX HAIXOIPKEHb Bifi KOHKPETHHUX
sofiet (moHaTHUX 3ycwib). O6’€KTUBHO, 3 OISy HA O3HAUEHE, [IIeCIIPSIMOBA-
HOil po3rysiy PyHIAMEHTAII3MY [IPOsIBY Gaiily’»KOCTi y COLiaJbHIl cucremi ta
JIOTiYHEe 3aJydeHHs ii B KOHKPeTH3allll0 OKPEMHUX CTaTel NPAaBOBOI HAYKU € IO~
ninbHUM. O3HaUeHe CTOCYEThCS PI3HUX ACHEKTIB HAIIOBHEHHs IIPABOBUX AKTiB,
OCKUTBKH 6aiyKiCTh y IIPaBOBOMY ITOJIi — Iie, Ha JKaJIb, I€PeLyMOBa 3MIHU I[iH-
HICHUX OPIEHTHPIB 1 HAKOIIMYEHHsI O1TIBIIIOTO 371a.

[Tinkpecaumo, II0 y Cy4acHUX NPABOBUX JOCIIKEHHSX HABOISTHCS apry-
MEHTOBAHI OIISAIHU, 110 CTOCYIOTBHCS 6aI7[I[y)KOCTi, a60 #AK ii Ile Ha3UBaIOTh — Ha-
BMuCHa (cBimoma) Gaitmyskicte. OfHAK Iie CTOCY€EThCSI OLIbIIIe KOHTEKCTY JOTPH-
MaHHA HpaB YB)HSHeHI/IX qu BI/II[iJIeHHH )KepTB XapaKTepHI/IX ooMaraHb, SOerMa
y HaBYQJIBHUX 3aKIajgax’.

! McCoy L, ‘Defining Deliberate Indifference and Institutional Liability Under Title IX’ (2021) 32 Marq. Sports
L.Rev. 141; Taylor B, ‘Professional Judgment or Deliberate Indifference? Suicide Under the Eighth Amendment’
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Tax, Habmucha (c6idoma) 6atidysxicme — 1ie IOPUAUIHUN TEPMiH, KU1 BUKO-
PHUCTOBYETHCS JIJIsI OIUCY CBIJOMOTro ab0 JIETKOBR)KHOTO HEXTYBAaHHS HaCITiIKa-
MH CBOIX il 9¥ Ge3misUIbHOCTI B YMOBaX IIPOSIBY IepecyilyBaHHs, TOMaraHHsI
YU HACHJIBCTBA IIOJO IHIIIOTO; peajbHa BINCYTHICTH pearyBaHHs Ha 3a0esIie-
YeHHs BiITOBIMHUX IIpaB JIIOIWUHY, 3HAIOUH PO ii HEOOXIMHICTh, IPOSBIAIOYN
THM, i3 TTO3UIIIi IPaBa, CBiOMe IrHOPYBaHHs CYTTEBOI Hebe3mek ab0 MeIUIHOI
IIKOOH JJIs Hel. 3a3HaYMMO, 1110 JIJISI TOTO, XTO IPOSIBIISLE TaKy Oaiiy>KiCTh y Cy-
9aCHOMY IIPaBOBOMY HOJI IepenbadaeTbest moch Oublire, HK HemOaicTh, aixe
3aJOBOJIBHSETHCSI YUMOCh MEHIIHM, ITOPIBHSIHO 3 MiSIMH M Oe3[isUIbHICTIO i3
CaMOI0 MEeTOIO 3aITONisSHHS IIIKOAM ab0 3 YCBITOMJIEHHSM, IO BiIIIOBiTHA IIIKO-
na Oyme cupudmHeHa. Y IbOMY KOHTEKCTi, 3 OISy Ha 3aKOHONABCTBO, CYOU
3aCTOCOBYIOTh CTaHIAPT HAaBMUCHOI OaiIyKOCTi, 11100 BUSHAYHUTH, YU IIOPYIIUB
(paxiBerp BIAIIOBITHI HUBIIBHI [IpaBa IJIsI BUHECEHHS MOMY XapaKTE€PHOI Mipu
ITOKapaHH;I.

30KkpeMa, y TIOpMi HaBMHCHA OAfIysKiCTh — Ile KOJU OXOpPOHIII, HAIIALadi
Ta IHIIWY TIOPEMHUH ITePCOHAJ CBIZIOMO BiIMOBIISIOTHCS BHpIlTyBaTH Oe3roce-
penHi mpobiiemu 3abe3redeHHs 6e311eKu KOHKPETHOTO YB SI3HEHOTO, TOOTO YCy-
HYTH 3arpo3y 6esrerii abo HagaTH yB I3HEHOMY MeIMdHy moromory. HaBmucHa
6aiimy’KiCTh MOJKe 3aBIATH IIKOIM, TPAaBMH a00 HaBITh CMEPTI yB I3HEHOTO.

30KpeMa, IHIIMM IPUKIAZOM MOXKe Oy TH CUTYAIIisl i3 HABMHUCHOI GaiiIy>KoCTi
no uebesmexku COVID-19 B 06MeXeHOMY IPOCTOPI, HOYMHAIOYH Bif TIOPEM
1 3aKIHYIYIOYH BiIIIOYMHKOBIMY OKeaHChbKAMH JIATHEPaMI’.

Ha piBHI HaBYaJIbHUX 3aKJIaJiB XapaKTepHUM IIPUKJIAZOM TaKoi Oallmy KocTi
CTaB CYIOBHI [IPOIIeC IPOTHU AepskaBHUX K Metro Nashville y CIIA, konu an-
MiHicTparis HaKTUIHO 3HATA PO 3aKUAU 1 3BUHYBAYeHHS y JOMAaraHHsIX i Ha-
CUJIBCTBI, ajle He B)KMBaJjla BIAIOBIMHUX 3aXOMiB Ha OCHOBI BiTOMHX OOCTAaBUH,
TOOTO BOHA MPOJEMOHCTPYBaja HaBMHUCHY Oaimyxicts. Biractuso, Kommeriis
HaBMUCHOI 6ainyskocti (posnin IX) y CIIIA Bu3Hadae piBeHb BiIIOBiaIbHOCTI
IIIKOJIH, KOJIeMKY ab0 MIKIIBHOTO OKPYTY IIONO [UX IPOOIeMHHUX aCIeKTiB mpa-
BOBITHOCHH B OCBITHBOMY CepeJOBHIIII’.

3a miero Konmneniieo HaBMucHa 6aiigyXicTh Ma€ MicIie 3a YMOBH IPOSIBY
IIPUHAMMHI TAKUX O3HAK:

— [il HaBYaJIBHOTO 3aKJIaly SIBHO HEOOI' PYHTOBaHI;

— 3aKJIaJ] CBITOMO JUCKPUMIHYE yIHS;

(2020) U. IIl. L. Rev. Online 60 <https://illinoislawrev.web.illinois.edu/wp-content/uploads/2020/03/Taylor.
pdf> (accessed: 02.01.2024); Carroll K R, ‘The Deliberate Indifference Standard: A Broken Promise to Protect
and Serve the Mentally III’ [2021] 37(1) Touro Law Review 399.

Proctor J, ‘Attorney alleges ‘deliberate indifference’ to COVID-19 in NM prisons, threatens legal action’
(New Mexico In Depth, 17.03.2020) <https://nmindepth.com/2020/attorney-alleges-deliberate-indifference-
to-covid-19-in-nm-prisons-threatens-legal-action> (accessed: 02.01.2024); Fox D, Sims B, ‘The Victimization
of Transgender Individuals: Addressing the Needs of a Hidden Population’ in Blasdell R, Krieger-Sample L,
Kilburn M (ed), Invisible Victims and the Pursuit of Justice: Analyzing Frequently Victimized Yet Rarely
Discussed Populations (IGI Global 2021) 327-352.

Goodman ] R, ‘Deliberately Indifferent: Institutional Liability for Further Harassment in Student-on-
Student Title IX Cases’ (2023) 75 Vanderbilt Law Review 1273; Camera L, ‘Education Department Begins
Sweeping Rewrite of Title IX Sexual Misconduct Rules’ (USNews, 07.06.2021) <https://www.usnews.com/
news/education-news/articles/2021-06-07/education-department-begins-sweeping-rewrite-of-title-ix-sexual-
misconduct-rules> (accessed: 03.01.2024).
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— IIIKOJIA IOITYCKA€ BHYTPINIHIO JUCKPUMIHAIIIIO 32 PISHUMA YHHHUKAMU.

3 omumy Ha o3HaveHe, 1100 minTBepouTH (HAKT HABMECHOI OGaiiayKocTi,
CKap>)KHUKY 3a3BHYAl MOTPIOHO MPOAEMOHCTPYBATH, [0 PEaKI[isi KOHKPETHOTO
3axutafy (du my6IigHOi ycTaHOBH) He OyIia OIepaTUBHOIO, PETEIBHOIO 91 HeyIIe-
pemKeHo10, a00 1110 BOHA He B)KIUIA BIIIIOBITHUX IO CUTYaIlil pearylounx 3aXo/iB
IUTsI BUPIIIIEHHSI IIOBIOMJIEHHSI ITJOI0 HETIPABOMIPHOI TOBEMIHKA. 30KpeMa, 03Ha-
YeHe MOJKe BKJIIOYATH Pi3HI BUMIAAKK: KOJIH 3aKJIa] OOMeXUBCS JINIIIE TIPUITHSIT-
TSIM BIAMTOBITHOI iH(MOpPMAIIii Ta He 3MIr IPOBeCTH HaJIEKHE PO3CITiLyBAHHS, HE
BXKUB JUCHUATUTIHAPHUX 3aXO/IB 11040 0OBUHYBa4€HOro ab0 He Ha/laB HAJIEKHOI
MIATPUMKH 9H 3ac00iB IIPABOBOT'O 3aXKCTY JJISI KOHKPETHOTO CKap)KHUKA.

3arasoM MOKJIMBO CTBEPIKYBaTH, 1110 B HAYKOBIH JIITEpaTypi 9aCTO TUCKYTY-
IOTHCSI IIPABOBI MUTAHHS, SIKI CTOCYIOTHCS TUX 9 HIINX IPOOIeMHHUX ACIIEKTIB
YHUKHEHHS [IPOSBIB GailIy>KOCTi 3a Cy94aCHOTO PO3BUTKY [epP)KaBU U JIIOAWH,
30KpeMa IIIOfI0: IIPABHUYO-YIIPABIIIHCHKOI CYTHOCTI PO3BUTKY CBITY 11 rocromap-
9UX CHCTeM, iX HAI[lOHAJBbHUX BIAMIHHOCTEN Ta Y3TOMKEHOCTI i3 TeHepaJIbHOO
CTpaTeri€elo iep>KaBy; BUALIEHHS 3aTpo3 BilIChKOBOI arpecii 3 i 37I04MHAMU IIPOTH
JIIOJSTHOCT] Ta T€HOLIMJOM; XapaKTePUCTUKH TeHIEHIINHNX 3MIH KOHCTUTYIIIN-
HOI IIPAaBOCBIOMOCTI y OiK IiJHEeCeHHs HAIIOHANBHOI ifel, iMeHTHIHOCTI ¥ Iif-
HOCTI YKpaiHIIIB B YMOBaX BOEHHOTO CTaHY; PO3IJISANY XapaKTepHUX YNHHUKIB
OOIPYHTYBAHHSI [IPAB JIIOAWHU Yepe3 KOHIIEIIiI0 6y TTEBUX IPaB i CBOOO IO
HU (SIK SIBUIIA, SIKe BUHUKAE Ta iCHY€ HE3aJIe)KHO Bifl Iep)KaBH) TOIIO®.

OpnHax, He3Ba)KAIOYM HA BATOMY SIK KIJIBKICTh, TaK i PyHIaMeHTaIbHY 3HATY-
LIiCTh HAYKOBUX IyOJIiKaIIii1, 111e He COPMOBAHO y3araJTbHEHO-aKaIeMiqHUI IijI-
XifI 10 CHCTEMHOTO IIOETHAHHSI IIPABOBOTO 3a0e3IedeH sl | BpaXyBaHHS IIPOSIBY
XapaKTepHUX PUC JIIOJIEN Y pealbHUX CHUTYaIlisIX, 30KpeMa, HalpsMiB i 3aco0iB
YHUKHEHHS IIPOSIBIB Gaiify>KOCTI depe3 aKTHBI3aIlilo IaTpiOTH3MY I'POMajsH B
YMOBaX BOEHHOTO CTaHy. Y IIbOMY KOHTEKCTI IIPIOPUTETHOCTI HAOYBAIOTh IIi/IXO-
1M, sIKI B3a€EMOJOIIOBHIOIOYE IIOEAHYIOTH IIPaBO i3 3aCalHUYUMU ITOJIOKEHHSIMU
SIK YIPABJIIHHS, TaK 1 BPaXyBaHHSIM KOHCTUTYIINHO-TIATPIOTUIHUX MOKJIUBO-
CTell IPOMa/IsSiH Ha eTarlaxX pO3BUTKY IeprKaBH’ .

* Bapaba 1O, Bepuenko I, “Uu 3matna 3axucruru cebe gemMokparist B ymoBax Bitftan? (Ha mocsini peprkas-

HOTro OYAIBHHITBA IIiJ 9ac pocificbkoi arpecii)’ (2023) 1 Ilpaso Ykpainu 54-75; Bogsmuikos O, ‘3mounn
[IpOTU MHUPY B MDKHApOJHOMY IIpaBi i B KpUMiHaabHOMY IpaBi Ykpainu® (2023) 5 ITpaBo Ykpainu 12-29;
€snokivenko C, TpomancbKuil KOHTPOJIb 3a HisUIBHICTIO Cy6’€KTiB 3abe3IedeHHs IPOMAJICbKOI Oe3IeKH,
PoJIb i MiClle TPOMAJCHKOCTI y 3/iiiCHEHH]I TAKOTO KOHTPOJIIO B yMOBaX BO€HHOro crany’ (2023) 1 IIpaso.
UA 59-65; KoBanbuyk B, ‘Koxcrurymionanism B yMoBax BiffHU: HUTaHHs IIHHOCTE, IPaB Ta ileHTHIHOCTI
(2023) 7 TIpaso Ykpaiunu 115-27; Makapenxos O, ‘TIpaBoBa BU3HadYeHICTh HOOPUX UeCHOT B 00pa3i yKpaiH-
1iB SIK yMOBa iXHBOI iHTerparii 1o €spormeiicbkoro Coray’ (2023) 3 Ipaso i cycminberBo 40-8; PabiHoBud
C, Y nomrykax Mmincras IpaB JIOAMHH: IO JUCKYCiil y Cy4acHOMY yKpaiHChbKOMYy IpaBo3HaBcTBi’ (2023) 6
ITpaBo Ykpainu 19-32; Abay K A, Breisinger C, Glauber J, Kurdi S, Laborde D, Siddig K, ‘The Russia-Ukraine
war: Implications for global and regional food security and potential policy responses’ (2023) 36 Global Food
Security. https://doi.org/10.1016/j.gfs.2023.100675; Park S K, ‘Legal Strategy Disrupted: Managing Climate
Change and Regulatory Transformation’ [2021] 58 (4) American Business Law Journal 711-49.

3BiT 11O IpsiMi 30UTKH iHPACTPYKTYpU, HEIIPSIMI BTPATH €KOHOMIKH Bijl pyHYBaHb BHACIIIOK BifICbKOBOI
arpecii pocii mpoTu YKpainu, Ta nomepeHs oliHka norpe6 Ykpainu y ¢inancysanHi BinHoBieHHs <https:/
www.minregion.gov.ua/wp-content/uploads/2022/08/zvit-pro-pryami-zbytky-infrastruktury-ta-poperednya-
oczinka-potreb-kse.pdf> (mara sBepuenus: 02.01.2024); ITpo 3Beprenns Bepxosnoi Pagu Ykpainu 1o MiK-
HAPOIHUX OpTaHi3allili, MApJIaMeHTChKUX acaMOJIell, yps/IiB Ta NapJIaMeHTIB iHO3eMHHX Iep/KaB y 3B 3Ky
3 IPOBEICHHSM POCIiichbKOI0 (hefiepallicio He3aKOHHUX BUOOPIB Ha TUMYACOBO OKYIOBAHHX TEPUTOPIsX
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O6MeskeHICTh pe3yNbTATUBHUX HAYKOBUX IIPAllb 33 MPOOIIEMAaTHKOI0 KOMII-
JIEKCHOTO PO3KPUTTS 0COOIUBOCTEH IPOSIBY OaiIy>KOCTi B PI3HUX yMOBax 4depes
CHCTeMYy IIpaBa Ta noTpeba i 00YMOBIIIH CIPSIMOBAHICTb IIbOTO TOCII/KEHHSL.

META JIOCIIIKEHHS — BHUSBJIEHHS 1 BUAUTeHHsT (DyHIAMEHTAIbHOI CyTHOCTI
SIBUIIA TIPABOBOI GAMAY/KOCTI Y CYCHIIBHOMY IIPOCTOPI Ta POJIi IE€PIKABOTBOPIO-
ro MaTpioTH3My Halii y 3MiHaxX y Hill Ha Pi3HUX PiBHSX; OKpeCIeHH ii 6a30BUX
IIPUHITUIIIB i 3aB/IaHb, 3 OIJISLy Ha NOTPeOU yXBaJIeHHS 3BaKCHUX PIllIeHb Y MUP-
HOY 1 BOEHHU TIE€PIOAN.

Baﬂaymicmb — IIe XapaKTepHUI TIICUXOJIOTO-eMOIIIMHAN CTaH, KOJIU JIOINHA
IIposIBJIsE 6€3yMOBHY BiICYTHICTH iIHTEPeCY, eMOLIMIHOIO BIITYKY M 3aIliKaBJIe-
HOCTi Y CTaBJIEHHI 10 IIeBHOI CUTYalii, oxii abo iHIIOI JIIOAWHY Y CYCIJIBHOMY
nipocropi. ITpuitHsATO, 110 [eil cTaH MO’Ke 0OYMOBIIIOBATUCH TOCTATHBO PI3HIMUI
IIPUYMHAMY, 30KpeMa: BTOMJICHICTb, po34apyBaHHs, BTpaTa iHTepecy, abo IIpocTo
Cy6’€EKTHUBHOTO Oa)KaHHS YHUKHYTH eMOIIITHOTO CIIIecKy (BIuiuBy). IIpakTudno
CYTHICTH Gafiy’KOCTI MOJIATA€ Y BiICYTHOCTI aKTUBHOI ydJacTi abo BiAITOBITHOI
peakii Ha O/l Y peanbHy B3aEMOIIO 3 iHIMMHU cy0 exTamu. O3HaueHe MOKe
HPOSIBISITUCEH Yepe3 BICYTHICTh eMOLIMHNX BUBIB, TOOTO XapaKTEPHOMY He-
BUSIBJICHHI II€BHOTO IHTEPeCy 4M B3a€EMOfIl y CYCHUIBHOMY HPOCTOPi. 3arajaom
posiBU GaiiIy’KOCTi MOXKYTh OyTH LOCTATHBO BiIMIHHMMM, BKIIOYAIOYH SIK Bifi-
CYTHICTb eMOLIMHUX O3HAK, [TACUBHICTbH, BIACYTHICTh peakKIlii Ha 30BHIIIHI MTOJI-
PasHUKH, TaK | XapaKTepHY BIICYTHICTH CBIZOMOro Ga’kaHHS B3aEMOIISTH a60
6paTH yIacTh y CIiIbHUX poboTax (3axomax).

3Bakaroun Ha HaBeleHEe, MOKHA CTBEPIKYBATH, 110 sbuuye npaboboi 6aiidy-
JKOCcMi TIOB’I3YETHCS 3 BIIKPUTOIO (CBIIOMOIO a60 HABMECHOIO) BiICYTHICTIO B
ocobu (abo rpomanu) Oymb-SIKOrO iHTEpPeCy, YBaru 4u BiAMOBITAIBHOCTI IO/IO
6e3rocepeTHHOr0 BpaxyBaHHsI [IPABOBHUX 3aCaTHIINX ITOJIO)KEHDb YU HOPM Y KOH-
KPETHOMY KOHTEKCTI IisUIbHOCTI TI0AuHY (IPyIn 0cib) y CyCmiibHOMY IPOCTOpi
(mabn. 1).

Tabruus 1

BasoBe cymuicne nanobuerinss ma nposb sbuwa npaboboi 6aridysxHocmi
6 npouecniii disnvHOCMI TOOUHU Y CYCHITLHOMY NPOCIOPI

Ba3oBi npaBoBi acnexTu

- . CyTHiCHe HATIOBHEHHA XapakTepHuii IposB
6aiimysxocTi

Hesnanus ynnHux | HeposyMiHHS BlacHUX IIpaB Ta 060B’SI3KIB,
3aKOHIB Ta BIITIOBITHUX | MOJJINBICTh NOPYIIEHHS 3aKOHY depe3
IIPABOBUX TIOJIOKEHb. He3HaHHS MOro BUMOT IIIOJI0 CUTYAIIii.
BincyTHicts 6axaHHs | IrHOpyBaHHS a60 CaMOBUIbHE ITOPYIIIEHHS
IDOTPUMYBATHCh 260 | 3aKOHOIABYUX IOJIOKEHB, HOPM, IIPaBIHLI,

BincyTHicTh 3HAHB IIPO
3aKOHU I IIpaBa.

Hepbanicrs momo

OOTPUMAHHA 1 . . .
peasbHOI MOTUBALII] TOOTO CBiTOMe YXUJICHHS Bif BTaCHUX
BUKOHAHHS IIPAaBOBUX : > :
HODM BUKOHYBAaTH IIPaBOB1 0060B’SI3KiB, SIKi MOXKYTb CHCTEMHO
PM. HOPMH Y JIiITbHOCTI. BIUIMBATH Ha e)eKTUBHICTD Pe3yIbTaTy.

IouerpKoi, JIyraHcpKoi, 3amopisbpkoi Ta XepcoHChKOi obacreit Ykpainu, ABroHoMHOi Pecrry6utiku Kpum ta
micra Cesacromnois <https://zakon.rada.gov.ua/laws/show/3387-20#Text> (nara 3Beprens: 02.01.2024).
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BincyTtHicTb iHTEpecy IrHOpyBaHHs IPAaBHUYMUX HOPM 9
10 30eperKeHHs 3araJIbHONPUNHATHX IIpaBHI 6e3 BimayTTsI
Batimysxicts 10 TIPaBONOPSANKY XapaKTepHOI 0COOMCTOI BiflNIOBIIAJIbHOCTI,
TOTPUMAHHS 1 cTabUIBLHOCTI, K1 TO6TO 3arajbHa GaiIysKiCTh 10 IPOSIBY
IIPaBOIOPANKY. 3a6e3MedyI0ThCs HeraTUBHUX CUTYaTUBHUX HACIIIKIB /1715
Ta PeryII0I0ThCS CYCIIBCTBA 3arajiOM YU IHIIKX 0Ci6.
IIPAaBOBMMH HOPMAMU.
BigcyTHicTh 6GaXkaHHs BinMoBa Bif BjIacHOI y4acTi y CyZOBUX
6paTH y4acTs y Ipoliecax, BifICyTHICTb iHTepecy /10
BracHe nyCTaHIIIOBAaHHS | MTPaBOBOMY ITpoOIieci BPETYIIOBaHHS KOHGIIIKTHAX CUTYAIIiil
Ta HEy4JacTh Y IPAaBOBOMY a60 BUpIIIeHH] IIUISXOM ITPOBE/IEHHS IIPABOBOI'0 aHAJII3Y
IIpoIIeci. KOHQTIKTHUX CUTYAIiit i 11JIeCIIPSMOBAHOTO 3aCTOCYBaHHS
BIIIIOBIIHO OO YUHHOI'O 3aKOHHUX 3aC00iB.
3aKOHOJIABCTBA.

3a3HaYUMO TaKOX, 110 GaiyKiCTh MOYKe IPOSIBJIATHCH 1 y HEKHUBIN HpU-
PoIli, OfHAK TaM BOHA XapaKTepHU3y€EThCS HacaMIIepes BIICYTHICTIO 3MIHH CTaHy
IDOCITIIKYBAHOTO TiJIa Bifl 30BHIIIHIX [TOApa3HeHb (BIUIMBIB), 30KpeMa TeMIiepa-
TypH, TUCKY, pamianii Tormo. To6To: y HeXxuBIi npupozi 6aiayKicth (SIK mpo-
THMisI BIUIUBY) He IPU3BOAUTD 10 AMHAMIYHOTO PyHHYBaHHs 91 (Da3OBUX 3MIiH
KOHKpeTHOI cucTeMu. JIuille HaKONMMWYeHHs [I€EBUX IOAPA3HUKIB MOXKe 00y-
MOBHTH 3MIiHy CTaHy 0alIy»KOCTi, 30KpeMa, NUKIIYHUN 3TUH JOCIIKYBaHO-
ro 3paska (y MaTepiaJJO3HABCTBI YU MeXaHiIli 1e)OpMOBAHOTO TBEPOTO Tisa)
MOKe TTPU3BECTH JO MOSBU MIKPOTPIIINH, SIKI arperylovuch i MOMHUPIOI0YNCh
NIPU3BEyTh 0 MOSIBU MAaricTpajabHOI TPIIIIMHY, a 3 HEIO ¥ pyHHYBaHHS 3pasKa.
Ha Bigminy Bim p0r0, y COL[iaIbHOMY IIPOCTOPI IIPOSIB SIBUILA IPABOBOI OariIy-
JKOCTI IPU3BOIUTE IO PeaTbHUX TPaHC(HOPMAIIil BKe 3aTaTbHOMONCHKUX IIiH-
HOCTe Ha PI3HUX PIBHAX (PYHKIIIOHYBaHHS CYCIUIBHOTO IPOCTOPY.

JIOUiIbHO MTKPECTUTH, 1110 3aTaJIbHOIO PHUCOIO SIBUIIA [IPABOBOI GAMIy>KOCTi
Y CYCIIIBHOMY IIPOCTOPI € CBiloMa BiJCY THICTb BiIIOBifaJbHOCTI B 0COOH 1100
ii GaykaHHS [ISITH caMe B MeXKaX 3aKOHOIaBYOTO MOJIsL. 3 OIVISITY Ha HaBefieHe, Ipa-
BOBa 6aAyXKiCTh MOKe BITYYTHO BILUIMBATH HAa IPABOIOPSIOK, CIIPABEIIHBICTh
1 piBeHb B3a€EMOfIi MDK JIIOJbMH y CYCIIUIBHOMY mpocTopi. [IpaBoBumu mpu-
KJIalaMU [IbOTO MOXYTb OyTH KOH(JIIKTHI cUTyamii sik T0OyTOBOrO Xapakrepy
(30KpeMa, BpaxyBaHHs 4epPTrOBOCTI MPOi3ny OIS MIIIOXiTHIX IT€PEXOMiB Ha aB-
TOMOOUIBHUX IIJISIXaX, CyIlepedKax y MarasuHax i pUHKax, He3BepTAHHs yBaru
Ha JIOMAIITHE HACHJIBCTBO), TAK 1 BUIIOTO PiBHS (30KpeMa, TeHOIH] I, TOJI0TOMOPI,
MDKKOPZIOHHHX HMOTPSICIHHSIX 1 BiffHAaX).

DinbI 3HAYYIIUM piBHEM SIBUIIA IPABOBOI OAMIY>KOCTI, TOPIBHSHO 3 piBHEM
KOHKPETHOI 0co0OH, € 3HIDKEHHs ii MpOsIBY B Jep>KaBOTBOPYOMY HAaTPiOTU3MI
Hanii (mam — JTIIH). ITinkpecaumMo Takox, 110 Iep>KaBOTBOPYUIl HATPIOTH3IM
Hatii (state-creative patriotism of nation) — 1e BCe, 1[0 HAPOJ 3arajioM 1 KOJKeH
IPOMaJISIHAH 30KpeMa poOIsITh B IHTepecaX TBOPEHHsSI He3aJIeXKHOI, CyBepeHHOI,
OWBLTI30BAHOI JepKaBHU. 32 CBOEI IPUPONOI0 O3HAYEHUN MATPIOTU3M MOKIIN-
BO OIIIHIOBATH Ha OCHOB1 BUKOPHCTAHHS ABOX IIAXO/IB: SKICHOTO Ta KUTbKICHOTO
(rmomaTkoBOrO)°®.

¢ Kapmnincokuit B, Kapminceka O, ‘MOTHB SIK yIIpaBJIHCbKa OCHOBA J€PKaBOTBOPYOro MATPIOTU3MY HALii 3
mo3utiii crpareriosorii po3BuTky mepkasu’ (2023) 2 Bisuec Iudopm 6; Kapmincokuit b, [epxaBomBopuuii
nampiomusm nayii: nodamxo6a dominanma inbecmuuyiiinozo spocmanns (Konip ITPO 2018) 480.
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HouinpHO 3a3HavIwTH, 10 mpaBoBa Gainyxicts y ITIITH moxe matu xapak-
TepHi MPOsIBH, sIKi BKa3yIOTh Ha BIICYTHICTb yBaru, iHTepecy abo BifIOBimaIh-
HOCTI HaI[lOHAJIBHOI CIIUIBHOTH IIIOJ0 ITPABOBUX ACIIEKTIB, 30KpeMa:

— irHOpyBaHHSI 460 TMOPYIIEHHS KOHCTUTYIIHHIUX OCHOB, TO B IIbOMY aCIIeKTI
1[ef1 IPOSIB MOJISATAE Y HEeIIKaBOCTi a60 HeroBasi 1o 6a30BUX MTOJI0)KEHb KOHCTUTY-
11ii, sIka BU3HAYA€ OCHOBHI MPUHITUIIN 1 I[IHHOCTI HAI[IOHAIBHOI Iep>KaBH;

— Gafy>KIiCTh 10 TIPAB JIIOIIHY Ta TPOMAHCHKIX CBOOOI, 3a HEO IIOCTAE Bil-
CYTHICTB peaxiiii Ha MOPYIIEeHHs [IPaB JIIOANHU, HEeI[IKaBiCTh 0710 3a0e3medeH s
[PIOPUTETHOCTI 3aXUCTY TPOMAISIHCHKIX CBOOO 1 IIpaB;

— HEBIJIITOBIAAJIBbHICTD Tepesi 3aKOHOM ITOCTA€ Y BiICYTHOCTI BIIIIOBIATBbHOCTI
mepeq 3aKOHOM, irHOPYBaHHS FIOr0 BUMOT ¥ 00Xi/l YMHHUX IIPABOBUX HOPM;

— GaiIy KICTh IO y9IacTi Y mep>KaBOTBOPIMX IPOIIecax BinOyBaeThCsI depes He-
BILIyTTS HEOOXIMHOCTI 60 GAAY KICTh TO YyIaCTi B HOMTITUIHOMY SKUTTI, BUpa-
JKeHHsI CBO€EI BOJII 3a IIPOBeIeHHS BUOOPIB Ta B IHIIINX I'POMAISIHCHKUX [IisIX;

— ITHOPYBAHHS IHCTUTYTIB IIPaBOCYAsL, ab0 HeroBara 70 HUX, IIOJISATAE y [eB-
HI{ BIICYTHOCTI IIOBAr"l 10 CYAOBOI CUCTEMH, BIIICYTHOCTI IOBIPH 10 IPaBOCYAS
1 pillIeHb CYIOBUX OPTaHiB;

— HebGaKaHHS IOTPUMYBATHCS 3aKOHIB 1 HOPM — Y IIbOMY aCIeKTi Gy KicTh
IO HMPIOPUTETY TOTO, 100 XKUTH BIAIIOBIIHO IO 3aKOHY Ta TOTPUMYBATHUCH IIpa-
BOBUX ITOJIOKEHD 1 HOPM.

OsHaveHi IPOsBYU SIBUINA IPABOBOI GAMIYKOCTI y CHCTEMI 3HIIKEHHS PIBHS
JTIIH 06’eXTMBHO BIUIMBATHMYTh Ha CTAOUIBHICTH, PO3BUTOK 1 €AHICTH HaIlii,
OCKITBKY BOHH CBIYaTh IIPO XapPaKTE€PHY BiACYTHICTH yBaru i 0OMeKEHOro 3aJry-
YeHHS IPOMaJISH IO peajtisallii MpaBOBUX IIPOIIECiB 1 HOPM, a OTXKE, PO3MUTTSI Bifl-
noBifanbHOCTI. Ha BimMiHY Bif bOro, 3aX01u 100 ONOIAaHHS 3aTrPO3HU IIPOSIBY
sIBUIIIA TTPaBOBOi OarimyskocTi depes akrusizarito [JTTIH MoxyTs 1itectipsimoBa-
HO BKJIIOYATH OCBITY, iHOpMaLiiiHi KaMIaHii Ta 3MIiITHEHHS IPaBOBOI KYJIbTYPH
Y CYCIHIJTBHOMY IIPOCTOPI.

OpHak HEIOCTATHBO JIUIIE OIIHUTH PiBEHB IIPOSIBY SIBUIIA IIPAaBOBOI Oarimy-
xoctiy JTTTH — Heo6xigHO peastisoByBaTH PisHOMAHITHI IIXOIH i1 3aX0H, 11100
1Or0 3MIHIOBATH B TIO3UTUBHI 6iK (TOOTO IiTeCTIPSIMOBAHO BIUIMBATA Ha HHOTO),
3a0e3IevYy0ur aKTUBI3aMil0 IPaBOBOi 06I3HAHOCTI, BIAIIOBINAIBHOCTI Ta yJacTi
TPOMAJISIH Y XKUTTI Hepskasu (puc. 1).

HominbHO MIAKPECTNTH, III0 OKpeCJeHl 3aXOAM MIO0 3MIiHU PiBHS IPaBO-
BOI 6aMy»KOCTI BIUIMBAIOTh Ha KIHIEBIN cTafil Ha POPMYBaHHS aKTHBHOTO,
a BOJHOYAC 1 3aKOHOCITYXHSHOTO CYCIIIJIBCTBA 3 BUCOKUM piBHeM nposiBy JTITH.
30KpeMa, aKTUBI3allis JepP>KaBHOI MOJITUKY B I[bOMY KOHTEKCTI IIOJISITA€ B PO3-
pobienHi Ta peanisariii eeKTUBHUX [JepXKaBHUX IIPOTrPaM i3 MiABUIIEHHS [Ipa-
BOBOI KyJIbTYpHU 1 KOHKpeTH3alii y4acTi rpoMansH y HyOJIi4HOMY yIpaBiliHHI
it agMmiHicTpyBaHHl. Yepes ocBity # iHpOpMaIiiiHi KaMIIaHil BIPOBAKYIOTHCS
edeKTUBHI HaBYAJIbHI IPOrPAMH, SIKI OXOIUIIOIOTH IIPABOBI aCIIeKTH Ta IpoMa-
ISTHCBKY BIIIOBIZAIBHICTH, POPMYIOUN OOI3HAHICTH IIOAO IPaB 1 060B s3KIB
rpoMansiH. PO3BUTOK TPOMaIsTHCHKOTO BUXOBAHHS Y CBOIil OCHOBI 6a3y€ThCS K
Ha aKTHBi3aIlli BUBUEHHS CTaTell KOHCTUTYIIil, IPaBOBUX OCHOB I I'POMAJISIHCh-
KHUX IIHHOCTEH 4yepe3 OpraHi3allil0o TPEHIHTIB ¥ ceMiHapiB 3 IUTAHb IIPaBOBOI
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Puc. 1. CupsiIMOBaHICTb KOMIUIEKCHHX 3aXOJIiB Ha 3MiHY piBHsI IpaBOBOi Gaiiy’koCTi
Y cuCTeMi IepKaBOTBOPYOTo MaTPiOTU3MY HaIlii

006i3HAaHOCTI, TaK 1 Ha CTUMYJIIOBAHHI I MIATPUMAHHI TPOMaIHCHKUX iHiIiaTHB
Ta aKTUBHUX TPYI, CIPSIMOBAHUX HA BUPIIIEHHS NIPAaBOBUX IUTAHD 1 3arajb-
HOMY IiIBUINEHHI 3aKOHOCTYXHSHOCTI CYCIiIbCTBA. 3a06e3MedyIoThCsl TaKOXK
MOJKJIMBOCT] MIATPUMAHHS T'POMASHCHKOI aKTUBHOCTI, TOOTO DPO3IIMPEHHS
yJacTi TpOMaisiH B yXBaJleHHI YIPaBJIHCbKUX pillIeHb 4Yepe3 I'POMAISHCHKI
opymu it inmIi popmMu IEeMOKPATUIHOTO BIUIMBY. Y KOHTEKCTI MiATPUMAaHHS
[IPaBO3aXUCHUX IHCTUTYTIB IPIOPUTETOM CTA€ IIIJIECIPSIMOBAaHE 3MIIHEHHS He-
3QJIEKHOCTI i1 e(DeKTUBHOCTI MPAaBO3AXMCHUX OpTraHi3ariil mis 3abesmevueHHs
3aXHUCTy NIpaB I'POMAJSIH y HpoIleci po3BUTKY HepskaBu. o 1iei cucremu 3a-
XOJIiB 3aJIy4aIoThCs i iHGopMaIiiiHi KaHaau, 3a6€3MeIyI0YH 3pPO3yMITICTh I10-
IaHHs Ta MOIIMPeHHs iHdopManii Ipo mpasa i 060B’I3KK IPOMAISH, a TAKOXK
BIIIOBIIHY HOIYJISIPU3allilo NPUKJIaliB aKTUBHOI TPOMAISIHCbKOI y4acTi y fep-
’KaBOTBOPYMX IIpoOIlecax.

11i migxomu Ta 3aXOAM BApTO BPaXOBYBATH IIif] Yac po3pOOIeHHS CTPATErioo-
rii 3HIWKeHHs (YHUKHEHHsI) IIPaBOBOi 6AlIy>KOCTi Ta I[UIECIIPSIMOBAHOTO IiIBH-
IIIeHHsT PIBHSI IPaBOBOI CBITOMOCTI y Hallii, TOOTO peasisariii akTUBI3aIliNHAX Ha-
npsmis ATITH. Ty ¢pynnamenTaapHe 3HaYEHHS BiirpaloTh CIPHUSITINBI yMOBI
IJISL TOTO, 1100 TPOMAJSIHU BiIdyBaJIl CBOIO IIEPIIIOYEPrOBY POJIb ¥ (POPMyBaHHI
sIK TIPAaBOBOI KyJIBTYPH, TaK 1 yIIPaBJIiHHS IEPKABOIO, 3 OIJISILY Ha IIOTPeOH it 0Co-
6JIMBOCTI IPOIECHUX LUISIXIB il PO3BUTKY.

JoiTbHO MiIKPECIUTH, 1110 IIeBHI BITMIHHOCTI y PEryJIATOPHUX MOXKJIMBOCTSIX
3MiHH piBHS IPaBOBOI GalAy»KOCTi, a 3 TuM I akTuBisanii [JTTIH, cnocrepiraioTs-
cs1 32 YMOB [il MUPHOTO Ta BOEHHOIO 4acy. Tak, yMOBU MHUPHOTO 4acy B IIbOMY
KOHTEKCTi OLIBbIIIe aKI[eHTYIOTh YBary Ha iHopMalii Ta OCBITHIX IporpaMax, o6
BHUPOOJISATU I'PYHTOBHI 3HAHHS [JISI TOTO, 100 OpaTH y4acTb B 0OTOBOPEHHI IIPO-
6JIeMHUX ITUTaHb 1 BUPOOIeHHI He0OXiMHUX pimeHb. BomHOYac yMOBU BOEHHOTO
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CTaHy 00YMOBIIIOIOTh HaCAMIIEPe]] JKOPCTKY MOTPe6y B 3aXMUCTI KOHCTUTYIITHIX
OCHOB i 6a30BuX IiHHOCTe Yepe3 aktuBizarito cucremu [TTIH i mobinizamiitae
3aJIy9eHHs TPOMafsaH 10 BICBKOBOI 11 IPaBO3aXMUCHOIL nisibHOCTEN (mab. 2).

Tabauuys 2
Baso6i nanpsimu sminu pibust npaboboi 6atidysxocmi
1000 cucmemu depxxabomBopuozo nampiomusmy Hayil
6 mupruti i BoenHuil uacu
bazoBuii HaIpsAM ‘ 3MicTOBEe HAIIOBHEHH S
Mupruii yac
Ocsira 11 indopmamiitaa PeasnpHe 3ampoBapKeHHst e(DeKTUBHUX IPOrPaM OCBITH, SIKi
KOMIIAHIst 6e31ocepeIHbO BKIIOYIAIOTh CHCTEMHHUIT aHAJI3 1 BUBYEHHS

(yHIaMeHTaIBHIX OCHOB IIPABOBOI CHCTEMH, IIPAB JIIOJMHA
Ta IPOMAISTHCHKUX 000B’SI3KIB.

IpoBenenns iHpOPMALINHIX KaMITAHIil, 110 OSCHIOIOTH BXKJIUBICTH
JNOTPUMAHHS 3aKOHIB i JIOTIKY PO3yMiHHS IXHBOTO BILTMBY Ha
CYCIIBCTBO, 3 OIVISIAY HA MOTPEOH i KUTTEBI IHTEPECH CTaHOBJICHHS
3aKOHOCJIYXHSIHOT'O CYCIIIJIbHOTO CePe/IOBUINA.
CTuMyITIOBaHHSA i 3A0X0YeHHA TPOMAJISTHCHKOI YJacTi B yXBaJeHH]
I'poMansHCPKa y9acTh | pillleHb Ha MicCIleBOMY piBHI, 30KpeMa I 4epe3 Iy 6 IiuHi 06TOBOpEHHS

Ta TPOMaJIChKi KOHCYJIbTAIIII.
[TigTprMxka CTBOpeHHS Ta MiATPUMAHHS OPTaHi3allill, 10 AiI0Th SIK ¥ cdepi
IIPABO3AXUCTY IIPaBO3aXMCTY, TAK i B HAJIaHHI IPABOBOI OCBITH.
Boennuii cman
3abesnedeHHs LIUPOKOTrO HOCTYIY 10 00 EKTHUBHOI Ta TOCTOBIPHOI
indopMalii Ipo cTaH CIpas Ta BOCHHI 30ypeHHs.
3ailicCHeHHs IITeCIPsIMOBAaHUX KaMIIaHil, 1100 KOHKPETHO
HAroJOCUTH Ha ONTUMAJIbHOCTI ¥ BayKJIMBOCTI JOTPUMAHHSI 3aKOHIB
Ta IpaB JIONUHY, HaBITh B yMOBAaX 3arOCTPEHHSI KPU3OBUX CUTYAIIiil
i IPOBE/IeHHsI BOEHHUX JIiif.

Hoctyn no indopmanii

BasxnuBicTh TOTpUMaHHS
3aKOHIB B YMOBaxX
BOEHHOTO CTaHY

[TigTprMxka ITporpamue ¢hopMyBaHHs Ta HaJEKHA MIITPIMKA MEXaHi3MiB
MTPaBO3aXHCTYy B YMOBAX IIPaBO3AXMCTY, SKI MOKYTh BUSABUTHCS IIPIOPUTETHO BAKJINBAMNI
BiltHU B YMOBaX BOEHHOTO CTaHYy.

AKIIEHT Ha TyMaHITapHUX acIeKTax i 3aXWCTi IpaB HaceJeHHs,
I'ymaniTapHi acieKTH | 0COOJIMBO YPas3IMBUX T'PYII, BKIIOYAI0YH BHYTPIIHBO ITepeMiIlleHIUX
0cib i 61KeHIIiB.
Po3po6ieHHs KOMIUIEKCHUX IIPOTpaM IiATPUMKH JIJIsl BeTepaHiB,
BKJIIOYAIOYH iXHE IIPaBOBe, MEIMYHE Ta COIliaJIbHE 3a0e3IIeYeHHS.
3asryueHHs TPOMa/ICHKUX OPTraHi3alliil Ta iHII[IaTUB 0 CIITbHUX
3YCHJIb i3 Iy OJIITHOIO BJIAI0IO IJISl 3aXKUCTY IIPAaB I'POMAJISH Y 4ach
BifiCbKOBMX TpaHchOpMalIiii.

ITinTpuMKa BeTepaHiB

I'pomansucbke
CYCHUIBCTBO

Hanexxue pecypcHe 3a06e3medeHHs i ONEPAaTUBHICTh IPOBEIECHHS HaBeICHUX
3ax0fiB, 0COOJIMBO B YMOBaX BOEHHOTO CTaHY SIK IIOKAa3y€ MPAKTUKA YKpaiHu, BU-
Marae B3aeMOJIl Ta CIiBIpaIli BCiX piBHIB IyOIIiTHOI BiIafu, 6i3HeCy, TpPOMaIsH-
CBKOTO CYCIIUIbCTBA 1 MDKHapOAHHUX MMapTHEPiB. 30KpeMa, CIIOBUIbHEHHS TEMIIIB
peastizallii 3aX1CHOTO NPOIeCy IPU3BOAUTH 0 KOPCTKUX BTPAT, cCaMe TOMY: Biii-
Ha He MicIe JIJIs IPOSIBY SIBUIIIA IIPAaBOBOI 6AIY>KOCTI B CHCTeMI (PYHKIIIOHYBaH-
us [ITITH.

Ha neBHY crennivHICTh CTAHOBJICHHSI MICIIS SIBHINA IIPABOBOI GaiIy>KoCTi
IIIO/IO COIIAJIBHOTO IIPOCTOPY Y CUCTeMI KOOPAMHAT Bifi IPaBOBOrO HITLII3MY 10
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[IPaBOBOTO PaUKaIi3MY, sIKe MOKIIMBO PO3IJISNATH 1 depe3 KOHIeNT (OpMyBaH-
HsI ¥ aKTHUBI3amii 1epKaBOTBOPUOTO MATPIOTU3MY HAII.

Hacammepen migkpecamMo, IO MPaBOBUM HITUII3M — Iie CTAaH BIICYTHOCTI
abo iIrHOpyBaHHsI IIPaBOBUX HOPM i1 IPUHIOMIINB y cycniibcTsi. Hirinmictn yepes
CBOI HITITICTUYHI HACTPOI YHUKAIOTh a0 irHOPYIOTH BJIACHY Y4acTh Y IIPaBOBHUX
IIpoliecax, He BUSBJISIOTH 3aIliKaBJIEHICTh Y MPAaBOBUX HOPMaxX Ta W He MAaOTh
KOHKPeTH30BaHOTO Ga’kaHHs BIUIMBATH Ha IIPABOBUI IOPANOK, 3aBAKAIOTH TUM
(bopMyBaHHIO Cy4acHOrO IIPABOBOTO CBiTOIISANY. BiracTHBO, IX BIAIIITOBYE IIOIIE-
PenHE, OCKIIbKY BOHU IIPAarHyTh YHUKATH BIAIIOBIIaIbHOCTI 33 peaJIbHUI BILJIUB
Ha [IPaBOBY CHCTEMY, 3yMOBJIIOIOYH CBOEIO Oe3IPUHITUITHICTIO He 3aBXIH Oaxa-
HY JUJISI CYCITUTBCTBA OBEIIHKY 0COOM.

BonHodwac npaBoBumil pafuKaii3M — Iie eKCTpeMi3M 9 papnKaiisamis y cdepi
IIpaBa, e KOHKpeTHa 0coba B)Ke BiCTyIa€ Bim TPagUIiHUX U BUSHAHHX IIpa-
BOBHX HOPM 1 IpUHIAIIB. PaguKann »KOPCTKO BUCIIOBIIOIOTh CYMIB IIIOZIO IIOTIe-
PeIHBO MPHUITHATHX HOPM Ta BBAXKAIOTh IX 3aCTAPUINMH I HeCIpaBeJINBUMI,
CIIPSIMOBYIOUH 3YCHJUIS Ha PafinKajIbHY 3MIiHY BJIAIH, HOJITHYHOI CHCTEMU UH
CYCIIUIBHOTO TOPSIKY.

Y 1IbOMY KOHTEKCTI XapaKTepHi 03HaKK (IPUHIUIN i 3aBIAHHS) IIUX Kpaii-
HIX HAOpsSMIB y CYCIUIBHOMY IIPaBOBOMY IIPOCTOpPi, TOGTO IPaBOBOTO pa-
IOUKaJIi3My ¥ IPaBOBOrO HIirumiamy 3 ypaxyBaHHsaM Takox ITIIH, maBemeno

B mabn. 3.
Tabnuys 3
Xapaxmepui npunyunu it 3a60anums npabobozo Hizinizmy
ma npabobozo paduxanizmy i3 opieHmoBaricmio
Ha nposi6 depxabomBopuozo nampiomusmy Hayil
¥ CycnizbHOMY Npoctmopi
Hanpsam IIpuHnunu 3aBmaHHA
HapmipHa HamioHaabHa TOPAICTh: CTBOpeHHS “BJIACHOT0” IIPAaBOBOTO
CTifiKe IIePEeKOHAHHS Y BUHATKOBOCTL HOPSIZIKY: 3aBIAHHSAM KOTPOTIO CTa€e
BJIACHOI HaIlii Ta BEPXOBEHCTBI came ii opmyBaHHS aTbTEPHATHBHOTO
crienivHUX pillleHb, 0COOIMBO He IIPAaBOBOTO MOPSIIKY, IO BifoOpaxae
3Ba/KAlO4M Ha BpaxXyBaHHS iHTepeciB BH3HAYEHI HAI[IOHAJIbHI IIIHHOCTI
30BHIIIIHIX CIIUILHOT. 1 BIIIIOBIIHY ifjeosIorito.
301151 Bim MIDKHapOIHOTO IrHOpYyBaHHS MDKHAPOIHUX 30008’ 13aHb:
CIIBTOBAapUCTBa: BiIMOBa BiJl IIPaBOBUI HITJIi3M MOJKe IIPUBECTHU JI0
IIpaBoBuii MeBHUX MIKHAPOIHUX CTaH/IAPTiB IITKOBUTOTO ITHOPYBaHHS
Hirizism Ta MeXaHi3MiB 3 Opi€HTAIi€I0 Ha 91 HeBUKOHAHHS BJKe IIPUITHITIX
36epesKeHHs CBOET TepUTOPiaIbHOI MiDKHapOJHUX JIOTOBOPIB i 30608’ I3aHb.
LITICHOCTI ¥ CyBepeHiTeTy.
ErHiuHa 94U KyJIbTypHA BUILICTH: VrBepmkeHHs “0cobauBOCTei” HALIIL:
MiATPUMKA 3aTaJIbHOI ifjef, 1110 BIacHa | aKIEHT Ha BU3HAUYeHHI Ta MiIKpecaeHH]
eTHIYHA YU KYJIbTYpHA I'PyIa € “0co61MBUX” ACIEKTIB I MIPUHIINIIB, SIKi
BHIIIOIO 34 IHIIT, @ BIIMOBiHE TpaBOBe | BIACTHBO BUAUIIOTH JaHy HAIIIO Cepes
3abesIedeHHs 06yMOBIIIOE IO IHIIUX 3 aKIeHTYBaHHM ii lepeBaru.
mepeBary.

www.pravoua.com.ua
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HamjonaspHa caMOCTIHICTD: Koncominanist cycrminabersa: 00’ €HAHHS
MiATPUMKA ¥ IIJIeCTIPAMOBAHUI TPOMaJIsTH HABKOJIO CITUTbHUX
3aXUCT HAI[IOHAIHHOI CAMOCTIMHOCTI HaIllOHAJIbHUX IIPIOPUTETIB, HiJeH
Ta He3aJIe)KHOCTI y IMHAMIYHOMY i HiHHOCTeI, SIKi 3a6e3MevUyI0Th JHHAMIKY
PO3BUTKY cepel IHIIINX Jep/KaB PO3BUTKY JIepKaBH.

CBITOBOI CIIIJIBHOTH.
[MarpioTryHa BinmaHicTh: BingaHicTs | 3abe3nedeHHs 6e3neKu i cTabLIbHOCTI:

Tpasosuit n 2_10601_3 10 BJIacHOI gep;KaBI:I 3MIIHEHHS npaBQBOI CUCTEMHU JUIS
paZHKaniaM Ta ii HalliOHAIBPHMUX IIHHOCTEI, 3abesleuenHs cTablIbHOCTI Ta Geslexn
He3Ba)KAIOYH Ha Pi3Hi MepemIKon. Y IepsKaBi 3 BpaXyBaHHAM MOMJINBHAX
3arpos.
EdexTuBHIiCTh IPaBOBIX MeXaHi3MiB: BripoBajskeHHA HaIliOHATBHOTO
AKTHBHE BIIPOBAKEHHS e(PeKTUBHIX 3aKOHOZIABCTBA: po3po6Ka i
IIpaBOBUX IIXO/IB Ta IHCTPYMEHTIB BIIPOBA/PKEHHSI HOBUX 200 3MiHEHUX
IUISL MOCSATHEHHSI IOCTABJICHUX IIPABOBUX AKTIB, SIKi aKTUBHO
HaIliOHAJILHUX IIPIOPUTETIB 1 IiIeTt. BiTOOpaKaIOTh HAIIOHAJIBHI I[IHHOCTI
i imeann.

3 omsamy Ha HaBefeHe, OIIHKA y CHCTeMi KOOPAMHAT i3 B3a€MOYB’ I3y BAaHHIM
13 IepKaBOTBOPYUM MATPIOTU3MOM Hallil, 3BOTUTHCS 10 TAKOIO:

— npaboba 6aiidyxnicme i [JTIIH: axio npaBoBa 6aiiay KHICTb CIIPUSIE BTPATI
HaTPIOTUYHUX HIHHOCTEM, TO Iie 00 €KTHBHO IIPU3BOIUTS 10 OCIA0JICHHS [IPOSIB-
Hux ocHoB ATITH (manpuxirazm, BifcyTHICTD iHTEpeCy IO IMPAaBOBUX HOPM MOKe
IIPU3BECTH [0 HEBIIOMOCTI YU HECBITOMOCTI IIO/I0 Ba)KJIMBOCTI 3aXHUCTy HAIO-
HaJIbHUX IHTEpeCiB);

— npabobuii nizinizm i JJTITH: 3a yMOBH, IIJ0 IIPaBOBa OaliIy>KHICTh IEpPexo-
OWTb Y TPAaBOBMH HITLII3M, TO O3HaYeHe MoXe 3arpokysatu mposisy [JITIIH,
aji’ke IrHOPYBaHHS IIPaBOBUX IIPUHIINIIIB BeJle 10 IOPYIIIeHb CYBEepPEHITETY, IrHO-
PYBaHHS [IPaB IPOMAJISH 1 3aTPO3K HAILlIOHATIbHIM Oesrerti;

— npabobuii paduxanizm i JITITH: mpaBOBUI PaIiKali3M TAKOXK MOXKe ITiTipBa-
T no3uito nposisy JTITH, 3a ymoBH, 1110 paguKajIbHI Al MOPYIIYIOTh OCHOBHI
OpUHONNY (PYHKI[IOHYBAaHHS IIPABOBOI IePXKaBH i TOTPUMaHHS OCHOB CTa0OLIb-
HOCTI.

OKpiM TOTO, TYT BOKJIHBO TOTPUMYBATH XapaKTePHUIT 6aJaHC MDK IIPaBOBOIO
6aimyskuictio ta I TITH, ockinbku 3a HbOro MOXXJINBE 36epeXKeHHsT CTabLTBHOCTI
i1 3abe3nedeHHsT PO3BUTKY CYCIIUIBCTBA (puc. 2).

Jo1IbHO 3a3HAYUTH, 10 IIPOSIBU IMUX €KCTPEMAJIbHUX IIPAaBOBUX T€diil MO-
JKyTh MaTH II€BHI BIIMIHHOCTI Ha Pi3HUX PIBHSX Y MUPHUII 1 BOEHHUI IIepiofu.
3o0Kpema, MpaBOBUI HITLII3M IPU3BOLUTD IO TOTO, LI0 BJIala He TOTPUMYETHCS
49U irHOpPY€ YMHHI IPaBOBi HOPMU, a BUPIIIIeHHsI TPOOJIEMHHX IIUTAaHb IIPOXOIUTh
4yepe3 3aCTOCYBaHHS HAIMIPHOI CUJIU Ta IOPYIIEHHS OCHOBHUX IIPaB IPOMaJsH
13 BIITIOBITHOIO HEMIN3BITHICTIO MPAaBOOXOPOHHUX OPraHiB Iepes 3aKOHOM Ta #
BIJICYTHICTIO BIINIOBITAJIbHOCTI 32 HACIIIKY IXHIX /I,

Ha BigmiHy Big MHPHOTO 4acy, 7€ NPAaBOBHH HITUII3M XapaKTepU3YeEThCS
BNGIPKOBHUM 3aCTOCYBaHHSIM IIPAaBOBUX HOPM JUISI OCSTHEHHS MTOJIITHIHUX ITiTeH
a60 IPUXOBAHOTrO BILIUBY, B)Ke B YMOBaX BOEHHOTO CTaHY Ifell HIriyli3M IIposiB-
JIAETHCS Y BBeIEHHI Ha/I3BUYAMHUX 3aXO[IB, SIKI IOPYILIYIOTh IIPaBa I'POMAaJsH
3apanu Oe3meKu.
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IIpaBoBuii IIpaBoBmii
Hiriaizm paamkaiizm
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IlpaBoBa
OaiinyxicTh

Puc. 2. BinobpaskeHHst 6aaHCyBaHHI IIPABOBOTO HIriIi3My Ta IPaBOBOTO pafinKaIi3My
B CHCTeMi IIPaBoBOi GailIy»KOCTi

3a UM ’Xe 9aCOBUM IIPOCTOPOM ITPABOBUI PAIMKAJII3M 13 CBOEIO €KCTpeMaJlb-
HICTIO (TOOTO 3aXOIUICHHS iIesMU, IO BUXOMSTH 3a MeXI TPAJUIIHOTO Ipa-
BOBOTO IOPSIIKY; BUKOPUCTAHHSI HACIIBCTBA a00 3arpo3 HUM IS TOCSATHEHHS
IIPaBOBUX ITiJIel; 3aKIMK /IO ONIHIEI €AMHOI i/1eosorii Ta BigMOBa Bif BU3HAHHS
PI3SHOMaHITHOCTI TOYOK 30py) Y MUPHHI Yac KOHIIEHTPY€ yBary Ha 3aCTOCYBaH-
HI PafiuKaJbHUX IIPABOBUX 3aCO0IB IS MOJTITUYHOTO BIIMBY YU KOHTPOJIIO,
a y BOEHHUI IIepiof] — Ha BUKOPHUCTAHHI eKCTPEMAJIbHUX 3aXOJIB [JISI 3aXUCTY
HaIllOHAJbHUX IHTEPECIB.

Y 1bpoMy KOHTEKCTI 3a3HAYMMO, III0 HEJOCTATHS yBara g0 IIPaBOBUX acCIeK-
TIB MOKe IOPOIKyBaTH 3HUKEHHS BIINIIOBITAJIBHOCTI I IIPAaBOBUI XaoC, OJHAK
i mepeOUIbIIIEHNIT IPABOBUI PaIUKAJIi3M MOYKe IIPU3BECTH 4O OOMEKEHHS IIpaB
Ta CBOOOJ IpoMajsH. 3arajoM pO3B’s3aHHs Iii€i [IPaBOBOI AMJIEMU IIOJIAra€
y LJIeCIIpsIMOBAHOMY CTAHOBJIEHHI Ta PO3BUTKY IIPAaBOBOI KYJIBTYPHU depe3 aK-
THUBI3allil0 IepKaBOTBOPYOTo MAaTPIOTU3MY Hallii, sIKa I[IIECHIPSIMOBAHO CIIpUsIE
opMyBaHHIO BiIIOBIANBHOCTI I MPOSIBY aKTUBHOI TPOMAISHCHKOI IMO3HIIII,
BHU3HAHHIO IIPaB Ta 0OOB’S3KIB, i 30epe)KEHHIO MaTPIOTUYHUX LIHHOCTEN Haii
B HAIIPSIMKY JOTPUMaHHS IIPAaBOBUX HOPM Ha PI3HUX PIBHSX y CYCIUIBHOMY IIPO-
CTOpI.

CucreMHMIT HIiAXi 10 BUAILIEHHS SIBUINA IPABOBOI Gaiy KOCTi y mpasi fae
3MOTY BUWIEHUTH II€BHI IPOOIEMHI aCIIeKTH, KOTPI CTPATETiONOTi9HO BIINBATH-
MyTb Ha piBeHb J[JTTIH 3a MupHOro Ta BO€HHOTO IepiofiiB. 3 oIy Ha Crienudiky
HEraTUBHOCTI IPOSIBY MPAaBOBOI 6y KOCTI Ha PI3HUX PIBHSIX, IIOYNHAIOYN Bifl
OKpeMOro iHIUBiTyyMa Ta 3aBepIIyIOUH Jep>KaBolo, HeoOXifTHO mependadaTH ii
opmyBanHs 1 BuacHO pearyBaTH Ha Hel (30KpeMa, B yMOBaX BOEHHOTO CTaHY),
OCKUTBKY BHYTPILIHS Gafiy)KHICTh, HIOUTO i1 IeBHA HEMTPAIbHICTD, 32 KOHKPET-
HUX CHTYaIlill — He ONTUMAJIbHUI BapiaHT 3a6e3IeYeHHsT KOHKYPEHTOCIIPOMOK-
HOCTI Hallii y pUHKOBOMY CE€peJOBHIIIL.

XapaKkTepu3yodn SBHINE IIPAaBOBOI OAAYKOCTi K Ge3locepeqHIO BinCyT-
HICThb 1HTepecy, Opak 3alikaBJIeHOCTI ab0 BIIMOBY B3ATH BiANOBINaIbHICTD i
Y4acTb Y IPABOBill CIIpaBeINBOCTI YU NOTPUMAHHI 3aKOHIB, MITKPECIUMO, III0
BOHA Ma€ IIeBHI BIIMIHHOCTI Ha PiBHI 'POMAIsTHUHA YU 3aTaJIOM JIep>KaBH 3 TTO3U-
il JITIIH. Tak, Ha piBHI rpOMajsHUHA FOTO IPaBOBa GANMYSKICTh MPOSIBIISETH-
CsI Y BIICYTHOCTI 3aI[iKaBJIEHOCTI y BJIACHHX IpaBax Ta 00OB’sI3KaxX, yXWIEHHI
BiJl TOJIOCYBaHHS, HEIIOBArOIO IO 3aKOHIB I IPaBOMOPSIAKY. 31 CBOrO OOKy mep-
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»KaBOTBOPYMH MTaTPIOTU3M I'POMAJISHUHA MOKEe BUABJIATHUCS Y BIIOBITaJIbHOMY
BHECKY B CYCHUIbHE JKUTTS, aKTUBHIN TPOMaIsTHCHKIN Y9IacCTi, MiATPUMaHHI imei
IIPAaBOBOI JIeP>KaBH Ta PO3BUTKY IIPABOBOI CBIIOMOCTI cepen; rpomassH. Ha piBHI
XK IepyKaBu ii mpaBoBa GANAYKICTh HMPOSIBISIETHCS Y HELOCTATHHOMY KOHTPOJI
3a IOTPUMAHHSIM 3aKOHIB, HEJIOCTATHHOMY BIiITyKYy Ha IPAaBOBI HOPYIIEHHs, a60
HeJIOCTaTHbOMY 3aCTOCYBaHHI CIIpaBeUIMBOCTL. BomHodac pepskaBOTBOpYHMII
[aTPiOTHU3M Iep>KaBU BKIIOYAE B cebe CTBOPEHHs Ta 3abe3redeHHs e eKTUBHOI
CHCTeMH IIPABOCY/I/isI, 3aXUCT IIPaB 1 CBOOOI IPOMAISIH, @ TAKOXK JOTPUMAHHSI [Iep-
JKaBOIO BIIACHUX 3aKOHIB 1 MDKHapOgHUX 30008’ s13aHb. TOOTO: IepKaBOTBOPIUIL
IIaTPIOTH3M Ha PiBHI TPOMAITHUHA IPOSIBISIETHCS B AKTUBHIN YJIaCTI y CyCIIiIb-
HOMY JKUTTI 1 JOTPUMaHHI IPABOBUX HOPM, TOJI SIK Ha PiBHI Iep)KaBU O3HAUEHE
IPOSIBJSIETHCST Y BIPOBAIPKEHHI Ta 3aXUCTI IPAaBOBUX IHCTUTYTIB /st 3abesre-
YeHHsI CIIPABeVINBOCTI I IPaBOIOPSIKY.

BucHoBku. SIBuiie mpaBoBoi 6AiAy>KOCTI, HA BIIMiHY Bif IPOsBY Oaiiy>KoCTi
SIK TICHXOJIOT0-eMOIIHOTO CTaHy IHAMBIAyyMa B IICHXOJIOTi], 30pi€eHTOBaHe 6e3-
IIOCePelHbO Ha IIPaBHUYY CTOPOHY IPOOJIeMH, OCKIJIbKMA 1 HACJIIKH Bij Takoi
6aitmy>kocTi MOXYTh OyTH (AaTaJIPHUMH SIK [UISI OKPEMOI JIIOOUHH, TaK 1 IS
CIIUIBHOTH 3arajoM. Hanpuxiiaj, HeBTpy4aHHs y Cy4acHHII IIpoiiec popMyBaH-
HSI KOHIIEIIIi CTaJor0 PO3BUTKY, 00’ €KTHBHO MOPYIIyBaTHMe 3araJbHUAN IIPU-
POIHUI CTaH IIAHETAPHOTO CepefjOBUINA, 00YMOBIIIOIOYH 3MiHY B ITapaMeTpax
HOBITPSI, BOAU, TEMIIEPATYPi, @ 3 TUM i HAPOCTAHHS KaTaCTPO(IIHUX IPUPOL-
Hux sBull (Oypi, yHaMi, BUBep)KeHHsI BYJIKaHIB, 3emuerpycn). [TpobiaemaTuka
IpaBOBOi GAYIKOCTI Ma€ LINECIIPSIMOBAHO PO3MISIATHUCDH SIK B 3aKOHOLABIOMY
oyl YKpaiHu, Tak i CBITOBOMY, OCKUIBKY IUTAHETAPHMIT IIPOCTIP CTA€ BCe OLIBII
106aTi30BaHUM ¥ €IUHUM y TOBAaPHO-KOMYHIKQTHBHOMY KOHTEKCTI, TOPKAIoO-
YHCB 1 IPOSIBY LIbOTO SIBUIIIA. BOEHHUII CTaH CTa€ IPAHUYHOIO MEXKEIO 1100 Oari-
IY>KOCTI, OCKUIBKH KOHI[EHTPY€ yBary Ha oOOB’SI3Ky IPOMafisSHUHA Ta SKOPCTKO
BILUIMBA€E HA KOHCTUTYIIIIHI ITpaBa ¥ TIAHICTD JIIOAUHM. [lepKaBOTBOpYNH ATPio-
TH3M HaIil BUBOANTB JIIOJUHY 31 CTaHy IIPaBOBOI 6aiiy»OCTi, TOOTO HEXTYBaHH
i BTparu iHTepecy 10 moTpeb 0TOYyI0UNX, 30epirarodu 3araabHOMIONCHKAI IPio-
PUTET IIOBAry, BiNIOBIIaIbHOCTI i1 PO3BUTKY.

Axrusizanis [JTTIH o6ymoBiioe 0OMeskeHHsI eKCTPeMi3My, OCKUIBKK Y BOEH-
uuit nepion [ITTTH xoHumeHTpyeThcst Ha 30epesKeHHI IIPABOBOTO HMOPSIAKY 1 Bifi-
XWJICHHI BiJf IPOSIBIB eKCTpeMi3My [uis 3abe3medeHHs cTablIbHOCTI, @ Y MEPHUI
Jac — Ha BUKOPUCTAHHI IIPAaBOBUX MEXAHI3MIB [ KOHCTPYKTHBHOTO PO3BUTKY
Hanii. [Tpakruano, KoHIlenTYanbHA 30cepemkericts I TITH na miprpumi npas
i cBobOI; Y BOEHHUH Iepiofi IPOXOJUTD Yepe3 3aXUCT OCHOBHUX IIpaB i cBobog
rpomajsiH (HaBiTh IPU BBeeHHI HA/I3BBUYAIHIX 3aX0/IB), a Y MUPHHUI Jac — de-
pe3 3abesredeHHsI PO3BUTKY Hallii Ha OCHOBI /il 3aKOHY Ta MIATPUMIIL IIPaB JIIO-
IOMHU B i1 )KUTTENISUIBHOCTI Y CycIiIbHOMY IIpocTopi. CTpaTerionorivHo Heo6Xia-
HO (opMyBaTH GaIaHC MDK IUMHU KPAFHIMU T€YisIMU, OCKITIBKH 1€ BaKJIUBO JIJISI
DOTpUMaHHS 6a30BUX OCHOB CTaOUIBHOCTI Ta PO3BUTKY CYCIIUIBCTBA.

IIpaBoBa 6aimy>KiCTh NPU3BOAUTH I O TMOIIMPEHHS KOPYIIIMHUX [iSHB,
OCKUIbKU IIUBLII30BaHe CYCIIIBCTBO IX OMHUHAE, HE TAI09YM MOMJIMBOCTI KOHIIEH-
TPOBAHOTIO MPOsIBY (a y 6araThoX BUIAAKaX i3 cuHepriunum edpexrom). Bognowac
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CYCIIIBCTBA 3 OOME)XeHNMH LIHHICHUMU OPI€EHTUPAMHU Y CBOIIl OCHOBI OaimysKi
[0 TPOsSIBY KOPYNLIMHUX [AiSHB, TOOTO MIPOAYKYIOTH ii MOMINPeHHs (SIK BipycC y
HABKOJIUIITHBOMY CepeqoBHIIli) 6e3 BimdyTTs BIaCHOI BIIIOBIIaIbHOCTI. 30KpeMa,
HaroJIOCHMO, 1110 KOPYIIIis — Ie OiIbII 3arpo3jnBa HaBIiTh IIOPIBHSIHO 3 TIHBO-
BOIO €KOHOMIKOIO, OCKUTPKM BOHA ITIIPUBA€ IyXOBHI MIIBATNHA >KUTTEICHYBaH-
HSI CYCIIUIBHOTO IIPOCTOPY. BiractuBo, y nboMy Taka (pyHmaMeHTasbHA 3arposa
[IPOSIBISIETHCS U€Pe3 SIBULLE IPABOBOI 6ailmysKOCTi, TOOTO Yepe3 HeTOTPUMAHHSI
3araJbHOMIIOJCHKIX IIPUHITUINB B3AEMHOCTI, JOIIOMOTH, 3aMUKAIOYHCh Y IPIOpHU-
TeTHIN BHIIIOCTI CBOTO €CTBA, YU TEPUTOPIAIbHUX KoproHax. Came TOMy yBara
IO SIBUIIIA IIPaBOi GAMIY»KOCTi, OKPIM YUCTO palliOHAIBHUX AYIIeBHO-IIPAaBOBUX
aCITeKTiB, Ma€ M IparMaTUIHy CTOPOHY, TOOTO KOHKPETHHI (PiHAHCOBUIT BUMID.
Taxk, 3miHa jumie Ha 1 % piBHSA TIHbOBOI €KOHOMIKM CBITy 4epes ILIeclpsMOoBa-
He 0OMeKeHHsI 1 YHHKHEHHs IIPOSIBY SIBUIIA [IPABOBOI Oaii{y»KOCTI JOZaTKOBO
IO3BOJINTH OTPUMATHU IO COTHI MJIPI JOJapiB IOJATKOBUX HAIXOKEHb y 6f0-
IoKeTH fiepkaB (30Kpema, 3a ekcriepTHuMH gaHuMu CBiTOBOro 6aHKy rrobanbHa
TiHI3aIlisI eKOHOMIKH OLIHIOETHCS B 8—10 TpiIH Hosapis mopiuno). YacTHHY ITIx
(inancoBux pecypciB MOXINBO Oyzie BUKOPUCTATH Ha KOHKPETHI 3aXOMH IIO/I0
[TOAAJIBIIIOTO 3HIKEHHS PIBHS TIHBOBOI €KOHOMIKH, TOOTO aKTHUBI3yBaTH IIPOIIEC
60poTHOH 3 KOPYIIIIEIO, @ 3 TUM YHUKAIOUH il arperyBaHHs B SIBUIII IIPAaBOBOI
6aitmysxocti. Taknit pyHmaMeHTAIBHUN MeXaHi3M (aHaJIOTITHO, SIK ITiIBUIIICHHS
[IONUTY 4Yepe3 3POCTAHHS KyIiBeJIbHOI CIIPOMOKHOCTI HACeIeHHs, 00yMOBIIOE
[TOILITOBX €KOHOMIKH [0 ITPOAYKYBAaHHS TOBAPIB i MMOCIYT) AaBaTHMe 3MOTY JIIO-
msiM epeKTUBHIIIIe PO3yMITH CBOI KOHCTHUTYIIIHI IIPaBa, He OMHHAIOYH i1 6e3-
rocepenHix 060B’I3KIB rpOMaIsIHUHA 1100 CIUIATH HOAATKIB, (GOPMYOUIH depe3
HUX BJIACHY J€PKaBy.

Kopymmist BrutnBae, 30kpema, i Ha craH Mo61isaliii BiflcbKOBO 3000B’s13aHUX
B YKpaiHi B yMOBax IIpaBOBOrO BOEHHOTO CTaHy, TOMY IO IIpaBoBa GaiimyxicTh
IO CIITBHOCTI iHTEpPeCiB 1 BIAIOBIZAIBHOCTI IPOMA/sH, 0OYMOBIIIOE BHUIIICTH
CBOTO iHAMBINyani3My, 3amicts akrusizanii npossy JTIIH. Tyt takox mae 6yTu
iJiecpsiMoBaHa po6oTa OO MIIBUINEHHS PiBHS MEPKABOTBOPYOTO MATPIO-
THU3MY HaIlil, a 3 HUM 1 GOpPMYBaHHS HETEPIIMMOCTI 1O KOPYNIIIAHUX Miif, SIK Xa-
PAaKTEPHOTO eeMeHTa BifoOpasKeHHs SIBUIIA IIPABOBOI OAMIY>KOCTI y CYCIUIBHO-
MY IPOCTOPI.

SIBuire mpaBoBOi GANAYKOCTI CHITBHO 3 PEryJI0I0Y0-YIPAaBIiHCHKUMU Ha-
CJITKAaMU YHUKHEHHS Ta IUIECIIPSIMOBAHOIO I'POMAISTHCHKOIO MO3UIIIEI0 HA 3a-
caflax epXKaBOTBOPYOro IaTpioTusmy Hamii Mae GyHIaMeHTaIbHUI (3HAUHO
IIUPIIN ) 3MICT TIOPIBHSIHO 3 JIUIIIE IPABOBUM aCIIEKTOM HABMUCHOI OaIy>KOCTi,
OCKUTBbKH, KPiM IHIIIOTO, (pOPMy€E CHHEPTIUHY MOMIIUBICTD 32 HHOTO 3aMKHYTH B
€IMHE IIlJIe CBIIOMY y4YacThb 1 BIATIOBINAJIbHICTh KOKHOTO 32 JIOCSITHEHHS ITUIeN
CTaJIOTO PO3BHUTKY: IPOMAISHUH-TpOMaa-IepskaBa-rpyna IepsKaB y CYCHiJIbHO-
MY IPOCTOPI.
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Borys Karpinsky
Olena Karpinska

THE PHENOMENON OF LEGAL INDIFFERENCE IN THE PUBLIC SPACE:
FUNDAMENTALISM OF MANIFESTATION AND AVOIDANCE
ON THE BASIS OF STATE-CREATING PATRIOTISM OF NATION

ApsTrACT. The manifestation of indifference has a specific meaning in the formation of
balanced legal relations between people, because through it (that is, without taking any actions),
under the appropriate dynamic synergism, the imbalance and demarcation of the traditional life
values of the community and the loss of universal human qualities accumulated over millennia (in
particular, empathy or threat to life). Thus, at the current stage in Ukraine’s tough struggle with the
aggressor state, indifference leads to a decrease in collective income from specific people and states.
Objectively, a purposeful consideration of the fundamentalism of the manifestation of indifference
in the social system and its logical involvement in the specification of individual articles of legal
science is expedient. Indifference in the legal field is, unfortunately, a prerequisite for changing value
orientations and accumulating greater evil.

The purpose of the article: to identify and distinguish the fundamental essence of the phenomenon
of legal indifference in the public space and the role of the nation’s state-creating patriotism in
changes in it at various levels; outlining its basic principles and tasks, based on the needs of making
balanced decisions in peacetime and wartime periods.

For the first time, it was discovered and substantiated that the phenomenon of legal indifference
is associated with the open (conscious or intentional) absence of a person (or community) of any
interest, attention or responsibility regarding the direct consideration of basic legal provisions or
norms in the specific context of human activity (group of persons) in public space.

It is emphasized that people’s indifference due to attempts to pass by when attacking an outsider
additionally stimulates attackers and aggressors to even more dangerous and criminal intentions,
moving to the state level. In particular, at the state level, its legal indifference is manifested in
insufficient control over compliance with laws and response to legal violations, or insufficient
application of justice. At the same time, state-creating patriotism at the state level includes the creation
and provision of an effective justice system, protection of the rights and freedoms of citizens, as well
as compliance by the state with its own laws and international obligations. It is substantiated that
state-creating patriotism at the level of a citizen manifests itself in active participation in public life
and compliance with legal norms, while at the state level it manifests itself in the implementation and
protection of legal institutions to ensure justice and law and order.

Itis highlighted that the state of war becomes the limit of legal indifference, as it focuses attention
on the duty of the citizen and significantly affects the constitutional rights and dignity of a person.
State-creating patriotism of nation brings a person out of a state of legal indifference, i.e. neglect and
loss of interest in the needs of others, preserving the universal priority of respect and development.

It is emphasized that the problem of the manifestation of the phenomenon of legal indifference
should be purposefully considered both in the legislative field of Ukraine and international law. It is
proved that attention to the phenomenon of right-wing indifference, in addition to purely rational
legal aspects, also has a pragmatic side, that is, a specific financial dimension. Thus, a change of only
1 % of the level of the shadow economy of the world, due to purposeful limitation and avoidance of
the manifestation of the phenomenon of legal indifference, will additionally allow to receive up to
100 billion US dollars in tax revenues for state budgets.

Keyworps: law; manifestation of indifference; phenomenon of legal indifference; strategyology;
martial law; state-creative patriotism of nation; citizens; responsibility.
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ITPABOMOYHICTD I3 HADAHHA OLIIHKM BIJIIOBIIHOCTI
ICTOTHIN 3MIHI OBCTABMH, IKY CTOPOHMU
HE MOTJIN IIEPEOIBAYNTN ITPU YKITADAHHI TOT'OBOPY
(KOHTPAKTY), TA 1T IPABOBVIM HACJIIIKAM

AnotaLA. PopMyBaHHS BUMOT [0 He3aJIeKHOI PaxoBoi eKCIIepTU3U IPAaBOBHUX OOCTaBUH Ta iX-
HIX HaCJIKIB IIOB’I3aHO 3 BUPIIIIEHHAM HU3KH IIUTaHb, 30KPeMa TeOPETUKO-METOI0JIOT{YHOTO Xa-
pakrepy. OnHHM i3 OCHOBHUX IIUTaHb € BUPOOJICHHS Teopii IPaBOMOYHOCTI He3aIeKHOI (haxoBoi
eKCIIePTHOI yCTaHOBH, BiIIIPaBHUM ITI0YaTKOM SIKOI € BU3HAUEHHs BUMOT, 3a AKUMH TaKa yCTaHOBa
CIIPOMO’KHA 3IIMICHUTH IIeBHi Aii (TO6TO € IPaBOMOYHOIO), @ caMe: 3 IPUBOLY OpraHisaliii Ta mpose-
IeHHsI eKCIIEPTHOTO TOCIIIKEHHS 3 HalaHHsI OIIHKHU BilIIOBIIHOCTI iCTOTHIN 3MiHI 06CTaBUH, Ky
CTOPOHU He MOIIH IIepeN6aduT IPH yKIaTaHHI 1Or0BOPY (KOHTPAKTY ), Ta I IpaBOBUM HaCJiIKaM
y posyminsi ct. 652 IuinbHoro koxmexcy Yipainu (LK Ykpainu). HesBaxkaouu Ha IeBHY Kijlb-
KICTh HayKOBUX IIpallb, IPUCBSYEHUX JOCIIIKEHHIO PI3HUX aCIIeKTiB MOKIUBOI peasizanii mpaBo-
BOI JOKTPHHU B IPAKTHIHOMY >KUTTI, HEOOXITHO KOHCTaTyBaTH, 110 B IOPUANIHIN JIiTepaTypi Tak
i He 0(pOPMIIEHO BIMOT Ta yCTaJIeHOI IIOBHOMIHHOI AediHinii IpaBOMOYHOCTI He3aaeKHOI (haXxoBoi
eKCITePTU3HU.

Merta craTTi — OOTPYHTYBAaTH JOKTPUHAIBHY OCHOBY BUMOT JJO TaKOi KaTeropii, sk mpaBoMod-
HICTb i3 HalaHHsI OL[IHKH BiJIIOBITHOCTI iICTOTHI 3MiHI 00CTaBUH, Ky CTOPOHU He MOIJIH Iiepen6a-
YUTH IPH yKIaZaHHI JOroBOPY (KOHTPAKTY), Ta ii MPpaBOBUM HacIiaKaM y posyMinHi ct. 652 IIK
Ykpainu; 3[ifiCHeHHS aHaIi3y IIPAKTUIHUX CUTYAIliil, 1O BUPILIIEHH SIKUX 3po6JIeHi cripo6u 3acTo-
CYyBaHHSI BUCHOBKIB TOPrOBO-IIPOMUCIIOBHX TTaJIaT B YKpaiHi, Ta 3’SICYBaHHS IPUIMH iX CYZOBOTO
3HEIIHIOBAaHHS.

O06’eKTOM € ITPAaBOBITHOCHHY, IIJ0 BUHUKAIOTH IIPU IIPOBE/ICHHI He3aIeKHIX (PaxOBUX eKCIep-
TH3, @ TAKOK BCTAHOBJICHI 0OCTaBUHHY, SKUMH CYTTEBO YCKJIAIHIOETHCS BUKOHAHHS 3000B’sI3aHb
3a I0rOBOpPOM (KOHTPAKTOM) 3 IPUYNH, III0 He 3aJIe)KaTh Bill BOJI, GasKaHb i JIiil CTOPiH; IpeMeToM
€ YMHHe TI03UTHBHE IIPaBO, IPAaKTHUKa CY/I0BOI JisTIbHOCTI Ta IisJIbHOCT] eKCIIEPTHUX YCTAHOB.

BcTaHOBJIEHO HOIIMPEHHS BUCHOBKIB TOPIrOBO-IIPOMHCJIOBUX IIajJlaT B YKpaiHi 3 HaflaHHSA
OLIHKMU icTOTHOI 3MiHU 0OCTaBUH, SIKy CTOPOHM He MOIJIH Iepefl6aduTH IIPU YKJIaJaHHI [OTOBOPY
(koHTpaKTY), Ta ii IPABOBUX HACIINKIB y podyMinHi cT. 652 IIK Ykpainu. 3’scoBaHO IIpaBOBi BUC-
HOBKH CY[y, 32 IKMMU KOHCTAaTy€ThCS BICYTHICTh IIOBHOBA)KEHb Y TOPTOBO-IIPOMUCIOBUX IMaJIaT
B YKpaiHi 3 HalaHHSI TAKAX BUCHOBKIB.

OnruMaabHOI0 METOLOJIOTIYHOI OCHOBOIO IIPABOMOYHOCTI He3aIeXKHOI (paxoBOi eKCriepTusu
3 HaJIaHHS OIIHKM BiIIOBIOHOCTI iCTOTHIN 3MiHI 06CTaBUH, Ky CTOPOHHU He MOIJIH nepenbdaunTu
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Jlrommuiia PoMaHOBChKa

[pH yKJIAJaHHI JOroBopy (KOHTPAKTY), Ta ii MpaBOBUM HACIiAKaM y podyMinHi ct. 652 LIK Ykpainu,
MOXXYTb OYTH IIPaBOBI BUMOTH, SIKi: 1) yIoniGHIOIOThCS 3 BAMOTaMH MIKHAPOIHHUX CTAHIAPTIB, 30-
kpema ISO 9001:2015 (Cucremu ypasminus sikicTio), ISO 37001:2016 (Cucremu yrpasiiiHHs 1II0/10
mporupii xopymnmii), ISO/IEC 27001:2013 (Cucremu ympasiinHs iH(pOpMaIiiiHOIO 6€3IeK0I0),
EN ISO/IEC 17020:2012 (Cucremu ympaBiiHHS OpraHiB 3 iHcrekTyBaHHs. OLiHKa BiIIOBITHOCTI),
60 Yepe3 HUX FAPAHTYETHCS HAJIEKHICTD 1 KOHTPOIBbOBAHICTH MTPOIIECiB HaTaHH OLIHKHU BilTIOBIfI-
HOCTI (He3ase)KHOI (aXOBOi eKCIIePTH3H), Ta MependavaroTh: 2) HASBHICTb CTATyTHUX IOBHOBA-
JKeHb LIO/I0 3MIFICHEHHS TaKOT MisTIbHOCTI; 3) minTBepukeny dhaxoBy kBatidikarito Ta haxoBy Kom-
[IETEHTHICTD eKCIEePTiB; 4) TOOPOBLIbHE CTPaxyBaHHS PU3UKIB IpodeciiiHoi BiIOBITAIBHOCTI 3a
ILIIKOJLY, 3aBJIaHy TPeTiM 0c06aM, HaIaHOIO OLIHKOIO BiIOBITHOCTI (€KCIIepTHUM BUCHOBKOM).

KIIOUOBI CJIOBA: PaBOCY6 €KTHICT; IIPABOMOYHICTD; MOBHOBAYKEHHS; €KCIIEPTHA YCTAHOBA;
OIIIHKH Bi/IOBIHOCTI; €KCIIePTHUI BUCHOBOK; HAYKOBO-TIPaBOBA €KCIIEPTU3a; BICHOBOK TOPTOBO-
MIPOMUCJIOBOI TTaJIaTH; ICTOTHA 3MiHA OOCTaBHMH; PU3UKH HpodeciitHOi BiIIIOBINAIbHOCTI; MiKHA-
ponHi craugaptu ISO; TUIIOBHIT Iep)KaBHUI KOHTPAKT; IOrOBipHAa yMOBa.

[MomupeHHs BUCHOBKIB Ta OOIPYHTYBaHb SIK JOKa3iB Ha CTail JOCYIOBOTO
BPETyJIIOBaHHS CIIOPIB MK KOHTPareHTaMH IIJOfI0 iICTOTHOI 3MiHU 0OCTaBUH, Ky
CTOPOHU He MONIU Iepef6aunTy MpU YKIaJaHHI IOrOBOPY (KOHTPAKTY), Ta Ii
MMPaBOBHUX HACTIIKIB y PO3yMiHHI CT. 652 L{uBinbHOTO Komekcy Ykpainu (mami —
LIK Vkpainu)' nabyBae Bce 6unbiioro 3nadeHus. Lle merepmiHOBaHO 00 €KTHB-
HUMH Ta CyO’€KTUBHHMH YHHHHKaMH, 30KpeMa i arpeci€lo mpotu YKpaiHu
Ta pyHHaNisIMH MaiiHa Cy0’€KTIB TOCHOApPIOBAaHHS 1 HEOOXImHICTIO 3MiHM iX
crelriaJoizaiii.

3ariikaBieHICTh Cy6’€KTIB TOCIOAAPIOBAHHS B OTPUMAHHI €KCIIEPTHOIO BHC-
HOBKY (He3aJIe)KHOI OILIHKM) Ma€ sK ITO3UTHUBHI, TaK i HETaTHUBHI CTOPOHHU B
HPaKTUYHIH OisIBHOCTI. 3 0GHOro 60Ky, IpaBOBa HOPMa, 110 3aKpiIlIeHa CT. 652
IIK YkpaiHu, € JUCHO3UTHBHOO, TOOTO Hala€ MPaBo Cy6’ €KTaM IPaBOBITHOCHH
CaMOCTIITHO TOBECTH HASIBHICTH iICTOTHOI 3MiHU 0OCTAaBUH Ta ii IPaBOBUX HACII-
KiB y BIANOBIIHUX IpaBoBifHOCHHAX. [IpoTe Bce JacTille mepeBara HaTaeTbCs
He3aJIeKHIN OLIHII, SIKa € Pe3yIbTaTOM JOCIIIIKeHHsI 3aTy9eHUX (PaxiBIiB, His-
KHUM YHHOM He 3aIliKaBJIeHUX y Pe3yJbTaTax, AKi MAalOThb y3TOLUTUA KOHTPAareHTU
3 ypaxyBaHHSIM OTPUMAHOTO €KCIIEPTHOTO BUCHOBKY (He3asieskHoi oninkm). Came
IIPaBOMOYHICTh TAKUX He3aJIeXKHIX (PaXOBUX €KCIIEPTHU3 3aCJIYTOBYE Ha yBary, Ie-
penyciM mpaBOMOYHICTh eKCIIEPTHOI yCTaHOBU Ta (haxoBa kBamidikaris i paxosa
KOMITIETEHTHICTB if eKcIepTiB. 3a UMY CKJIaJOBUMU BU3HAYAETHCS i POPMYETHCS
[IPaBOYUHHICTD HAJJAHOTO €KCIIEPTHOI'O BUCHOBKY SIK TAKOTO, 1110 I'PYHTY€EThCS Ha
3aKOHHOMY TIPaBi i BIATIOBITHNX ITOBHOBAKEHHSIX.

META JOCIIDKEHHS — OOIPYHTYBaTH JOKTPHHAIBHY OCHOBY BUMOT IO TaKOI
KaTeropii, K IPaBOMOYHICTH 13 HaflaHHS OI[IHKM BIIIIOBITHOCTI ICTOTHIN 3MiH1
00CTaBUH, SIKy CTOPOHM He MODIM IepefO6auuTH IpH YKIATaHHI ITOTOBOPY
(KOHTpaKTY), Ta i IPaBOBUM HaCIiIKaM y po3dyMiHHi cT. 652 LIK Ykpainu; 3miit-
CHEHHsI aHaJi3y MPaKTUIHUX CHATYaLiil, JO BHUPIIIEHHS SKAX 3p0oOJieHi cipobu
3aCTOCYBaHHsI BUCHOBKIB TOPrOBO-IIPOMUCIIOBHX IaJaT B YKpaiHi Ta 3’sCyBaHHS
MIPUYHH iX CYZI0BOTO 3HEI[IHIOBAaHHSI.

! IuBinbHUiT Kozieke YKpainu: 3akoH YKpainu Bift 16 ciurs 2003 p. Ne 435-1V <https://zakon.rada.gov.ua/laws/

show/435-15#Text> (nara 3Bepuenus: 09.03.2024).
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ITPABOMOYHICTb I3 HAJTAHHS OLIHKU BIAITOBIIHOCTI ICTOTHIV 3MIHI OBCTABUH, SIKY CTOPOHU. ..

CraH mocimkeHHs Mpo6IeMaTHKN He3HAYHUH, XapaKTepU3y€EThCs IIOOINHO-
KAMU Ty OJIiKamissMiI KOHCTATYIOUOTO Ta IOCTAHOBHOTO CIIPSIMYBaHHSI, 3a BHHSIT-
KOM JINCKYCI# IIOZI0 CYTHOCTI Ta POJIi HAyKOBO-TIPABHUYOI €KCIEPTHU3U. 30Kpe-
Ma, IPOGIIEMH HOIUIBHOCTI ¥ e(eKTHBHOCTI HAyKOBO-IIPABHUYOI eKCIIePTHU3H,
HayKOBO-TIPABHUYIMX BHCHOBKIB, 3aB/IaHb HAYKOBO-TIPABHUYOI €KCIepTHU3N Ta ii
BIITUBY Ha PO3BUTOK i SIKICTh 3aKOHOJABCTBA JOCTIMKYBAINCS Y HAyKOBUX IIpa-
IISIX TAKUX YKPalHCBKHX y4eHUX: B. MamyrtoBa?, M. Mouyibcbkoi’, A. OMenbyeH-
ka*, H. ITasmox®, H. [Tapxomenxko®, O. IloniBopcekoro, B. Cemuyka’ Ta iH.

HaxonwmdeHn#t [OCBIA y IpoOIeci TPUBAJINX HAYKOBHUX AOCTIIKEHb 1 BUCOKUAN
piBeHb 00i3HAHOCTI 3 TOrO M IHIIIOTO IMUTAHHS Ha PiBHI eKcrepTa, Oe3mepedHo,
€ KOPUCHHUM y IPaKTUYHIN isIbHOCTI. TOMy HOpeYHO 1 MO3UTUBHO PO3IJISIIATH
6a)KaHHSI KOMITETeHTHOI (BiAIOBinanbHOI) 0COOH, sIKa MA€ YXBAJINTHU BiOIOBiIHe
PILIEHHS 1 Pe3yIbTaT TAKOTO PIIlleHHs, ITOB s3aHUIl 3 e(PeKTUBHICTIO BUTPAT i3
IepXKaBHOTO OIO/PKETy, OTPUMATU He3aJIe)KHY eKCIIEPTHY OLIHKY OOCTaBHH, IO
CKJIAJIACA 1 iX MMPaBOBHUX HACIIIKIB Y IOCYZOBOMY IIOPSIZIKY. 3aMOBJISIIOYN He3a-
JIOXHY eKCIIEPTHY OIIIHKY, TaKa KOMITeTeHTHa (BiloBinaabpHa) 0coba mepenycim
nbae mMpo MPaBOMIPHICTh yXBaJICHHSI PIllIEHHS, TOBIPSIOYN 3HAHHSIM €KCIEePTa;
BUpillly€ B HAHKOPOTIII TEPMIHN CAMOCTINHO YU 3 IHIITUME 0CO0aMU IPAKTUIHY
pobieMy, BpaXOBYIOIH 3p00IIeH] eKCIIepTOM OO PYHTYBaHHS Ta BUCHOBKH i IT0-
CIJIAIOYNCh Ha eKCIIEPTHUM BUCHOBOK SIK BIAIIOBIAHHI 1 HAJEeKHUH IOKyMEHT.
BinTak 3aBASKM eKCIIepTHOMY BHCHOBKY, MO-TIEpIIe, YXBATIOEThCS IIPaBOMipHe
Ta IpaBWJIbHE PillleHHsT; HO-IPYTe, YXBATIOETHCA 3 HANMEHIIIOI0 TPUBAJIICTIO Jacy
(SIKIIIO TIOPIBHIOBATH i3 TPUBAJICTIO CYZOBOTO IIPOLECY ); IO-TPETE, 3 EKOHOMIEIO
KOIITIB (CIUIAYYETHCS JIMIIe BUHATOPOZiA 3a eKCIIEPTHU3Y); MO-4eTBepTe, pillleH-
Hs1 6e3IM0oCepeIHbO YXBAIIOE KOMIIETeHTHA (BIAMOBigaapHa) 0c06a, a He TOM IH
IHITIMI OpTaH 3a Hei; Mo-TI'sITe, KOMIIETeHTHA (BiAMOBimanbHa) 0coba Mae Hesa-
JIe)KHY eKCIIepTHY OIIiHKY, 3 TOCIIAHHAM Ha SIKy CITPOMOKHA TOBECTH IIPAaBOMip-
HICTh BYMHEHUX 7iii. Ha Hamy pymky, came Il HifICTaBU 1 HiIBUITYIOTh IOINT
Ha OTPUMAHHSI eKCIIEPTHOTO BHCHOBKY B IIPAKTUYHIN AISUTBHOCTI Ta 6e3cmipHo
CBIYATh PO nepeBaru. JJomaTKOBO MiIBUIIY€E IHTEPeC OTPUMAHHS €KCIIEPTHOTO
BUCHOBKY 1 HeJIaBHsI TIO3UIIisI CYLy, a came: ‘<...> HaykoBuii BucHoBok, nodaruii
ctmoponoio do cydy, 66axaemuvcst nucoMOBUM NOSICHEHHAM COPOHU <...>,

MamyToB B, TIpo6ieMn HayKOBO-IIPaBOBOI €KCIIEPTU3H y KOHTEKCTi CTajoOi Cy[0BOIi IPaKTHKU CYJiB 3a-
ranabHoi lopucaukii Ta Koucrurymiitnoro Cyny Yipainu' (2013) 2 Bicuuk Koncruryuniinoro Cyny Ykpainu
88-95.

Mouyibcbka M, ‘TIpaBoBa TOKTpHUHA Ta HAyKOBO IIPABOBA eKCIIEPTU3A: B3AEMOJIIS B CydacHUX ymMoBax (2012)
4 HayxoBwuii BicHUK JIbBIBCHKOTO JIepKaBHOTO YHIBEPCUTETY BHYTPIIITHIX CITpaB 55—64.

Owmenbuerko A, ‘CynoBi Ta HayKOBO-IIPAaBOBI eKCIIEPTU3H SIK 3aci6 BCTAHOBJIEHHSI JOKa3iB 3TiIHO 3 mpolie-
CyaJIbHUM 3aKOHOZABCTBOM YKpainu' [2013] 5 (152) Ansokar 41-3; Omenpuerko A, ‘TIpaBoBi 3acanu BUKO-
PHCTaHHS CY[OBUX i HAyKOBUX €KCIIepTH3 SIK JoKasiB y cyai’ (2015) 15 [TpaBoBe perystoBaHHS eKOHOMIKH
97-103.

® Tlasmok H, ‘JJokTpuHa HUBUIBHOrO MpaBa SIK TEOPETHIHE MiAIPYHTS MOJEPHI3aIlii IHBLIBHOTO 3aKOHOAB-
crBa Ykpainn (2021) 6 FOpuauaamii HayKOBUIT eJIEKTPOHHUI Ky pHAI 68—71.

IMapxomenko H, ‘HaykoBo-1ipaBoBa eKcIlepTu3a: JOKTPUHAIbHI Ta 3akoHOoaB4i BuMipu’ (2019) 10 Asnbmanax
npasa 77-82.

Cemunk B, IToniBoxcekuit O, ‘HaykoBo-1ipaBoBa ekcriepTusa sik opMa JOKTPUHAIBHOTO TIyMadeHHs 3aK0-
HomascrBa’ (2013) 5 ITpaBo Ykpainu 409-15.

TTocranosa 06 ennanoi manatu KacariitHoro rocropapcskoro cyny Bepxosroro Cyay Bin 3 iucromana 2023 p.
y crpasi Ne 918/686/21 <https://reyestr.court.gov.ua/Review/115858927> (nara ssepuenms: 09.03.2024).
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Opnak aHam3 Cyl0oBOI MPAaKTHUKA CBIAYATH IIPO HETATHBHI BUIAAKU IIPaK-
THYHOTO 3aCTOCYBAaHHS BHCHOBKIB 13 Ha/laHHS OIIIHKH BIAIIOBITHOCTI ICTOTHIN
3MiHI 0OCTaBHH, SIKy CTOPOHHM He MOIJIN Ilepef0aduTd IIPU YKIAJaHHI JTOTO-
Bopy (koHTpakry). 30Kpema, pimenHsM l[ocmomapcekoro cymy Mmicrta Kuesa
Bin 3 BepecHs 2020 p. y cmpasi Ne 910/6938/20 BucHoBok KuiBcbkoi ToproBo-
NIPOMUCIIOBOI namatu Bix 26 rpynHs 2019 p. Ne 1703-4/555 BU3HAHO HEHaJIEX-
HUM 1 He[OITyCTUMUM [JOKA30M IIOJ0 IIPOIOBKEHHS CTPOKY BUKOHAHHS 30008 sI-
3aHb SIK IIICTaBY LIS BHECEHHsI 3MiH 10 foroBopy’. Pimennsm [ocriogapcpkoro
cyny mictra Knesa Bin 7 nmumas 2021 p. y cripasi Ne 91/3110/21 He B3siTO 1O yBaru
BUCHOBOK YepKachbKoi TOpropo-nmpoMuciaosoi majgatu Ne 8-831 Bix 16 smcromama
2020 p., OCKIZIBKH CY/I TIMIIIOB BUCHOBKY, IIJ0 OCTaHHIN He € MiCTaBOIO [JIs1 BHE-
CEeHHsI 3MiH 110 JOroBopy '’ 3 IOCIIIaHHSM Ha BUCHOBOK BepxoBHoro Cyny, BUKIa-
IeHH y 1ocTaHoBi Bin 8 rpymus 2020 p. 3a crpaBoro Ne 910/11888/19, srigao
3 saxuM 3akoH Ykpaiau “IIpo ToproBo-mpomMuciosi maxatu B Yipaini”!! He mi-
CTHUTb ITOJIOKEHHS IIIOJI0 HASIBHOCTI y TOPrOBO-IIPOMHUCJIOBOL ITAJIATH B YKpaiHi
[TOBHOB@)KEHD 3 BHUavi BUCHOBKIB Ha MiITBEP/KEHHS iCTOTHOI 3MiHI 00CTaBUH,
SIKMMHJ CTOPOHU KePYBAJIKCS IIifT 9acC YKIQJAHHS JOroBopy (KoHTpakTy ). Omixe,
HAsBHICTh IOBHOBAKEHD 13 HAJAaHHS OL[IHKY BiIIIOBiMHOCTI iCTOTHIN 3MiHI 06cTa-
BWH, sIKy CTOPOHU He MOIJIH Iepen0aduTy IpH YKIaIaHHI JOTOBOPY (KOHTpaK-
Ty), Ta ii IpaBOBHUX HACIIAKIB y po3yMiHHi cT. 652 1K Ykpainwu, € ofHi€0 3 BUMOT,
3a sIKOI0 Ma€ (pOpPMYyBATHCS MTPABOMOYHICTD €KCIIEPTHOI YCTAHOBH 1 IPaBOIH-
HICTb CAMOTO eKCIIEPTHOTO BHCHOBKY, 3a SIKUM KOMITeTeHTHa (BigmoBimanbHa)
0coba Mae B MMOIAJIBIIIOMY Y3TOIUTH Ta YXBAJIUTU PIIIEHHS, HAIIPUKIAL, OO
[IPOZIOBKEHHSI CTPOKY (TepPMiHY) ITOCTaBKH TOBapy (BUKOHAHHS POOOTH, HAJaH-
HSI TIOCITYTH).

Bunukae mopedyHe 3allUTaHHS: YOMY TOPTOBO-IIPOMICIIOBI ITaJaTH B YKpaiHi
HaJAIOTh BUCHOBKH IIIOfIO ICTOTHOI 3MIiHM 0OCTAaBUH, HE Mal04u (32 BUCHOBKAMHA
CyIy) BIIIIOBITHUX ITOBHOBa)KeHB? BiNIOBiAs Ha HHOTO HA/IA€ AHAJII3 TOKYMEHTIB
apXiBHUX CIPAaB, sIKi (GOPMYIOTHCS 3a BIIIOBIAHUMHI 3aMOBJICHHSIMI TAKUX BHUC-
HOBKIB. Tak, aHai3 fep)kaBHUX KOHTPAKTIB (y hopMi BUTATY), 1110 TOJAIOTHCS 10
3aMOBJICHHSI [/ISI IOCTIIPKEHHS, T03BOJIUB 3 ICYyBaTH HAsIBHI YMOBH BiJIIOBIHOTO
IIepXKaBHOTO KOHTPAKTY, a came: “7.7. [Ipodobxerts cmpoky (mepminy) Guxoran-
H51 30606’ s13a16 moxxaube y Bunadxy icrnomuoi 3minu 06cmabun <...>. 7.8. Iloxazom
BuHuKHEeHHS IcomHOT 3MiHU 06cmabun, sxi Bnaubarome Ha moxaubicme GukoHan-
H51 30006 13010 3a [eprcabrum konmpakmom, € doxymenm (Bucrnobox) npo icmom-
Hy 3miny o6cmabun, Gudanuii TopzoBo-npomucnoBoro nanamoto Yxpainu abo pezio-
HanvHumu mopzoBo-npomucnobumu naramamuy”. TAKUM YUHOM, KOHTPAareHTH B
Iep>KaBHOMY KOHTPAKTi OOPOBUIEHO BUSHAYMIIH, 1110 HE3AIEKHOIO eKCIIEPTHOIO

° Pimennst Tocogapebkoro cyny micra Kuesa Bin 3 Bepecus 2020 p. y cripasi Ne 910/6938/20 <https://reyestr.
court.gov.ua/Review/91557148> (nata 3Bepuenust: 09.03.2024).

10 Pimrennst Tocropapcbkoro cymy micra Kuesa Big 7 summst 2021 p. y cipasi Ne91/3110/21 <https://reyestr.
court.gov.ua/Review/98943880> (nara 3Bepuemntsi: 09.03.2024).

! TIpo TOproBoO-IIPOMHUCJIOBI MajsaTH B YKpaiHi: 3akoH YKpainu Bix 2 smotoro 1997 p. Ne671/97-BP <https://
zakon.rada.gov.ua/rada/show/671/97-%D0%B2%D1%80#Text> (nata 3BepHenHs:: 09.03.2024).

12 TlocranoBa KacamiitHoro rocmomapcbkoro cyay Bepxosmoro Cymy Big 8 rpymms 2020 p. y cmpasi
Ne 910/11888/19 <https://reyestr.court.gov.ua/Review/93498735> (nara sseprenssi: 09.03.2024).
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YCTaHOBOIO 3 OIIIHKH BIIIIOBITHOCTI iCTOTHOI 3MiHM 06cTaBuH € “TopzoBo-npomuic-
n106a nanama Yxpainu a6o pezionanvii mopzoBo-npomucnobi nanamu”, To6TO Hama-
JIY IIUM €KCIIepTHUM YCTaHOBAM BiITIOBIIHI IOBHOBa’KeHHs 10TOBIPHOIO HOPMOIO.
AJle 3HOBY BUHUKA€E TOPeYHe 3aIIUTAHHSA: YOMY CYI He B35B [0 YBard BUMHEHHs
KOHTpareHTaMu TaKuX [ii, a caMe: HaJaHHS [TIOBHOBA)KeHb He3aJIeKHIHN TpeTiil
0c06i B 0co6i Toproso-npomMuciioBoi naysati YKpainu ab0 perioHaJIbHUAX TOPTOBO-
[IPOMICIIOBUX [TAJIAT 3AIMCHUTH OIIHKY BiAIIOBITHOCTI iCTOTHOI 3MiHI 06CTaBUH?
Bigmosizp 1 Ha e 3aIMUTAHHS YiTKO OKpecJIeHa y pimieHHi [ocnomapcpkoro cyny
micta Kuesa Bin 7 siunns 2021 p. y crpasi Ne 91/3110/21 3 mocuyiaHHAM Ha BHC-
HOBOK BepxoBHoro Cyny, BUKJIageHuil y moctaHosi Bix 8 rpymast 2020 p. 3a cripa-
BoIo Ne 910/11888/19, 30kpema:

<...>3axoH Ykpaiau “TIpo TOproBo-IpoOMHUCIIOBI ITaJaTH B YKpaiHi” He MICTUTb HOJIOKEH-
HSI IIIOJI0 HASIBHOCTI y TOPrOBO-TIPOMHECIIOBOI ITaJIaTX IOBHOBA)KEHb 3 BUa4di BUCHOBKIB Ha
HiITBEPKEHHS ICTOTHOI 3MiHI 06CTaBUH, SKUMU CTOPOHH KePYBaJIMCs IIif] Jac yKIafaH-
HsI IOTOBOpY <...>".

Lle#t BUCHOBOK CyJy CBiIYUTH, IIIO €KCIIEPTHA YCTAaHOBA He Majla BiAMOBimHI
MIOBHOBA)KEHHSI 32 CBOIM CTAaTyTOM 4YHM iHIIINM JIOKYMEHTOM, Y 1[bOMY BUIAKY
TaKUM CIIeliaIbHUM JTOKYMEHTOM € 3aKOH YKpaiHu * Hpo TOProBO-TIPOMUCIIOBI
nanatu B Ykpaini”. OT)Ke, eKCIIEpPTHHI BUCHOBOK 3 OLIHKH BiJIIOBIZHOCTI iCTOT-
HOI 3MiHU 0OCTaBHH, SIKy CTOPOHHU He MOTJIH IIepefOavuTy IpH YKIaJaHHi T0To-
BOPY (KOHTPAKTy), Ta i IpaBOBUX HACTINKIiB y po3yMiHHi cT. 652 LIK Ykpainun,
CIIPOMOYKHA HaJIaTH eKCIIePTHA YCTAHOBA, sSIKa Ma€ BiNIOBIHI JUIS I[bOTO CTATyT-
Hi IIOBHOB&)KEHHST; BIIIOBITHO Ha/JaHHSI IOBHOB)KEHDb He3aJIeXKHIl TpeTiit 0cobi
(excriepTHIi yCTaHOBI) LIISIXOM BKIIOYEHHs YMOBH 10 JOrOBOPY (KOHTPAKTy)
IPaBOMIPHO JIALIIE TOML, KOJIM TAKa €KCIePTHA YCTAHOBA MOXKE 3/[IACHIOBATH BiJl-
HOBINHY JisUTBHICTD 3TiHO 31 CBOIMU CTaTyTHUMH IOBHOB)KEHHS. YMOBA JIOTO-
BOPY (KOHTPAKTy) He MOKe CTaTH TUM CIeNiaIbHIM JJOKYMEHTOM, II[0 BU3HAYAE
MOBHOBAKEHHSI €KCIIEPTHOI YCTAHOBH, SIKIIIO 33 CTATYTOM UM IHIITUM CIelialb-
HUM TOKYMEHTOM BOHA TaKHAX IIOBHOBA)KEHb HE MAE.

Bopuouac BinmosigHoro anamnidy norpe6ye Ilocranosa Kabinery MinicTpis
Vxpaiau “TluranHs 060pPOHHHX 3aKyIIiBesb 4, KOO 3aTBepKeHO Tpu dhopMu
THIIOBHUX IOTOBOPIB, 30Kpema: 1) TUIOBHUIT Hep)KaBHUIT KOHTPAKT (IOroBip) Ha
BUTOTOBJICHHS Ta ITIOCTaBKYy TOBapiB 0OOPOHHOTO MpPHU3HAYEHHS 33 3aKPUTHMHU
3akymiBasiMy; 2) TUOBMIT mepKaBHUI KOHTPAKT (OroBip) HAa BUTOTOBJICHHS
ITOCITITHO-KOHCTPYKTOPCHKOI (HayKOBO-IOCTIAHOI, TEXHOJIOTI4HOI) poboTu 060~
POHHOTO IIPU3HAYeHHS 33 3aKPUTHMH 3aKyHiBIsAMY; 3) THIOBUI mepskaBHUI
KOHTPAKT (IOroBip) Ha BUKOHAHHS POOIT (HAaJAHHS IIOCIYT) 0OOPOHHOTO IpH-
3HAYEeHHsI 3a 3aKPUTUMHU 3aKyiBisiMu. CaMe 3 ypaXyBaHHSIM [[UX THIIOBUX (popm
YKJIQIeHO JiepKaBHI KOHTPAKTH, IIJO BUMAarajd BHCHOBKIB TOPTOBO-TIPOMHUCIIO-
BUX TTaJar.

! Pimenns locromapcrkoro cyny micra Kuesa i 7 mumas 2021 p. y cripasi Ne91/3110/21 (1 10).
" TIutanHss 060poHHUX 3akymiBesb: [Tocranosa Kabinery MinictpiB Ykpainu Bin 3 Gepesms 2021 p. Ne 363
<https://zakon.rada.gov.ua/laws/show/363-2021-n#Text> (nara 3Bepuerms: 09.03.2024).
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3rigHo 3 1. 3 1. 32 TUIOBOro /Iep/KaBHOTO KOHTPAKTY ([OTOBOPY) Ha BUKO-
HaHHS PoOIT (HamaHHS MOCIYT) 060POHHOrO MPU3HAYEHHS 38 3AKPUTUMU 3aKy-
miBIssMH Ta 1. 4 1. 42 TUIIOBOro /Iep>)KaBHOTO KOHTPAKTY (OrOBOPY) Ha BHUIO-
TOBJIEHHSI [TOCITITHO-KOHCTPYKTOPCHKOI (HAyKOBO-IOCITITHOI, TEXHOJIOTi9HO)
po6oTH 0OOPOHHOTO NPU3HAYEHHS 3a 3AKPUTUMHU 3aKYIiBISIMH

<...> BUKOHaBellb 3000B’sI3aHUI1 y Pa3i icTOTHOI 3MiHI 06CTaBUH, IO YHEMOK/IUBIIIOIOThH
HoJajblile BUKOHAHHS POOOTH, a00 BHSBICHHS MOJIMBOCTI OTPUMAHHS HETaTHBHOTO
pesyabTaTy THMYACcOBO 3YIIMHUTH BUKOHAHHS POOGOTH Ta IMECHMOBO IOBITOMHTH PO Iie
3aMOBHHKA IIPOTSITOM <...> JHIB 3 MOMEHTY iX BUSIBICHHS <...>'".,

AJte Ipo HeOOXITHICT KOHTPAreHTY, BUKOHAHHS 30008 I3aHb SIKOTO yCKJIA/-
HEHO iCTOTHOIO 3MIHOIO 06CTaBHH, OTPUMATH BICHOBOK HE3aJIeKHOI eKCIIepTHOI
YCTaHOBH YH TOPTOBO-IIPOMUCIIOBOI MaJIaTH, HOJIOKEHHS 3a3HAYCHUX THIIOBUX
¢opM moroBopiB BiIOBiTHUX BKa3iBOK He MICTATh. OT)Ke, YMOBaMH THUIIOBHUX
IOrOBOPIB (KOHTPAKTIB) He Iepef6adeHO OTPUMAHHs eKCIEPTHOIO BHCHOBKY 3
OIIiHKH BiAMOBIMHOCTI (He3anexxHOoi (paXxoBOi eKCIIepPTHU3H ), a TAKOK He BUSHAYEHO
eKCIIEPTHY YCTAHOBY, SIKa MA€ HA/IATH TAKHUI BUCHOBOK.

JoLiIbHO 3BEpHYTH yBary, IO Hi IOJI0KEHHSI THIIOBUX JeP’KaBHUX KOHTPAK-
TiB (moroBopis), Hi mosoxenust [Tocranosu Kab6inmery MimicTpiB Ykpainu Bif
3 6epesnst 2021 p. Ne 363 He micTsaTh mediHimnii “icTOTHOT 3MiHU 0OCTaBUH~ Ta
ii IpaBOBUX HACTIAKIB. AJie CTOPOHM JOTOBOPY (KOHTPAKTY) MOXYTh KePyBaTH-
Cs1 IOHATTSAM “icTOTHa 3MiHa 06cTaBUH, sike mepenbadero ct. 652 LK Ykpainwu,
a came: ‘<...> K40 00cmabuny IMIHUIUCST HACMITLKY, W0, IKOU CTNOPOHU MO2ILL
ye nepedbauumu, onu He yxaanu 6 00206ip abo yknanu 6 1i02o Ha iHwux ymoBax,
Mo maxka 3mina 06cmabur € icmomuotro <...> 11l MPaBOBUMU HACTIIKAMH, SIKi TiT-
KO BH3HAY€HI OJIOKEHHIMHU YacTHHU Apyroro ctT. 652 1K Vkpainu, <...>y pasi
icommoi 3minu 06cmabun, skumu cmoponu kepyBanucs npu yxaadeuHi dozobopy,
00208ip moxce 6ymu 3miHeHo abo po3ipbano 3a 3200010 cmopin, K40 iHwe He bcma-
HoBneno dozobopom abo He Bunnubace i3 cymi 30606’ s13anms <...>’.

Yiurajarodn norosip (KOHTPAKT), CTOPOHU MOBUHHI PO3YyMITH, 110 CTabiib-
HICTh JOTOBIPHUX IIPaBOBITHOCHH B IIPOIeCi BUKOHAHHS TOTOBOPY MOXKe OyTH
“migipBana” Herepen6aTyBaHUME 0OCTaBUHAMM, SIKi ICTOTHO MOXKYThb ITOPYILIUTH
6aJaHC iHTepeciB CTOPiH Ta BTy THO 3HU3UTH OYiKyBaHUI Pe3yIbTAT IJIs KOXKHOI
3 HUX oKkpeMo. CaMe depes Te, 110 CTOPOHU TOTOBOPY (KOHTPAaKTy) 06 €KTHBHO
He MOXYTb CIIPOTHO3YBaTH Ha MailOyTHE 0OCTaBUHU, AKi MATUMYTh BU3HAYAIIb-
HUJ1 BIUIUB Ha PO3BUTOK IOTOBIPHOT0 30608 sI3aHHSI, 3aKOHOIaBeIb y cT. 652 ITK
YKpalHu BCTAHOBUB Y TAKUI CIIOCIO 3aXMUCT IUBIIBHUX IIPAB Ta iHTEPeCiB, SIK: 3Mi-
Ha a0 po3ipBaHHS TOTOBOPY, HAa BUIAIOK iCTOTHOI 3MiHM 0OCTaBHH.

OpnHak, BpaXoByI04H, IO /IS 3aCTOCYBaHHS 4. 2 cT. 652 LK Ykpainu HeoOXxiz-
HUM € IOBEICHHS iICHyBaHHS BOJHOYAC TAKIX YMOB, SIK: 1) 91 y MOMEHT yKJIaJIeH-
HSI JOTOBOPY (KOHTPAKTy) CTOPOHM BHXO[IWIM 3 TOTO, III0 TaKa 3MiHa 0OCTaBUH
He HaCTaHe; 2) 4K 3MiHA 0OCTaBUH 3yMOBJICHA MPUYMHAMM, SIKi 3aiHTepecoBa-
Ha CTOpPOHA He MOIJIA YCYHYTH IIICJIS X BUHMKHEHHS IIPU BCiil TypOOTIMBOCTI
1 06a9HOCTI, sIKi Bifi Hel BUMATaJnCs; 3) 49U BHKOHAHHS JIOTOBOPY (KOHTPAKTY)

www.pravoua.com.ua

!> TIuraHHs 060POHHUX 3aKyIiBesb (H 14).
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IIOPYIIY€E CHiBBITHOIICHHS MaiTHOBUX IHTepeCiB CTOPIH i H030aBJIs€ 3aiHTepeco-
BaHy CTOPOHY TOr0, Ha IIJ0 BOHA PO3PaxoByBaJa PHU yKJIaleHH] 10T0OBOPY; 4) uu
i3 cyTi foroBopy a6o 3BMYAIB AiIOBOro 060POTY He BUILIMBAE, IO PUSUK 3MIHH
o6craBuH Hece 3aiHTepecoBana cropora'®. IIpu nboMy icroTHa 3MiHa 06CTaBUH
Ma€ CTaTUCS He BHACIIOK MOBE/IIHKM KOHTPAreHTiB IOTOBOPY, a OyTH pe3yibTa-
TOM II€BHOI [ii, TOOTO BinOYyBa€ThCs 3MiHa IEeBHUX OOCTAaBHH, sIKi € 30BHILIHIMU
BITHOCHO ITPaBOBOTO 3B’5I3KY, 1110 iCHY€ MDXK KOHTPAareHTaMu JOroBOpY (KOHTpaK-
Ty). Tomy, 6e3 cyMHIBY, He3asle’KHa paXxoBa eKCIIEPTHU3a MOKe Ha BUCOKOMY (pa-
XOBOMY piBHi OOIPYHTYBATH i MIUTAHHS i 3aIIPOIIOHYBATH IIPAaBOMIPHI pillIeHHS.
Lle € me HOOATKOBUM apryMeHTOM AOLUIBHOCTI OTPUMAHHS €KCIePTHOIO BUC-
HOBKY 3 OIIIHKH BiJITIOBITHOCTI (He3aieXHOI (haxoBOi eKCIepTH).

3MiHa YMOB IOTOBOPY (KOHTPAKTY) BiIOYBAETHCS 32 B3AEMHOIO 3TOIO0 CTOPIiH
Jepe3 MiAMUCAHHS OQATKOBOI YrOAH, SIKA 3a3BUYAll € HEBi €eMHOIO YaCTHHOIO
IOroBopy (KOHTpPaKTy). BinloBigHy MOKJIUBY 3MiHY YMOB JOTOBOPY (KOHTpaK-
Ty) Iepef6aIeHo 1 MOIOKEHHIM I1. 55 THIIOBOTrO Iep>KaBHOTO KOHTPAKTY (JOro-
BOPY) Ha BUTOTOBJICHHS Ta IIOCTaBKY TOBapiB 0OOPOHHOTO IPU3HAYCHHS 32 3a-
KPUTUMU 3aKYIIiBIAMY, 1I. 64 TUIIOBOTO Jep)KaBHOTO KOHTPAKTY (JOrOBOpPY) Ha
BUTOTOBJIEHHST ITOCIITHO-KOHCTPYKTOPCHKOI (HAayKOBO-IOCITIHOI, TE€XHOJIOTId-
HOI) po60TH 06OPOHHOTO MPHU3HAYEHHS 3a 3aKPUTHMHU 3aKYIIBISIMH Ta I 46
TunoBoro mep>kaBHOrO KOHTPAKTy (IOrOBOpPY) Ha BUKOHAaHHS poOiT (HamaHH:S
nocayr) 060pOHHOTO MPU3HAYEHHS 32 3aKPUTUMHE 3aKYIIBISAMHE, a caMe: ‘<...>
3minu do koumpaxmy (dozo6opy) moxymv 6ymu Bueceri 3a 63aemmoro 3200010
COPIH wasixom ogopmaertst 000amko6oi yzodu do xoumpaxmy <...>’. OTOX,
HaMaraHHs KOHTPAreHTIiB 3a Jep>KaBHUMU KOHTPaKTaMU BU3HAYUTH He3aJIeKHY
€KCIIEPTHY YCTaHOBY € BUIIPAaBJaHUM I MOTUBYIOUUM, ajle IIOMUJIKOBUM y BU3HA-
YeHHI IIPaBOMOYHOCTI TaKOi eKCIIePTHOI yCTaHOBH.

BomHO9ac 3aC/IyTOBYIOTh Ha yBary i 1il, BAMHEHI BKJIIOUYEHHSIM YMOBH IO /IO~
roBOPY (KOHTPAKTY ), SIKOIO KOHKPETHU3y€EThCSI [IeBHA eKCIIEPTHA YCTAaHOBA YU eKC-
mepT, sika (SIKMiT) MOKe HaJaTH eKCIePTHHUI BUCHOBOK 3 OIIIHKM BifITIOBITHOCTI
ICTOTHOT 3MiHM OGCTAaBUH, SKY CTOPOHHU He MOIVIN Iepef0adnTh NPy YKIaAaHHi
JIOrOBOPY, Ta il HACTIAKIB y po3yMiHHi CT. 652 11K Vkpainm. OCKUIbKY BIAIOBILHO
J10 TOJIOXKEHD CT. 15 3akony Ykpainu “IIpo saxucr Bin HenO6POCOBICHOT KOHKY-
peHii”!"” migcTaBoo HeTOOPOCOBICHOI KOHKYpeHIII € BUMHEHHS 1111/1, CIIpsIMOBa-
HUX Ha “docsieHenHst HenpabomipHux nepebaz y KOHKypeHmz uepe3 “OMpuUMAaHHs
maxux 6idHocHo iHwioz0 cy6’exma zocnodaproBanns’. O. BaxaniHcbka crymiHO
3a3HaYaE, 110 caMe T0OPOCOBiCHA KOHKYPEHIIis € 3ac000M OalaHCyBaHHS iHIUBI-
OyaJbHUX IHTepeciB BUPOOHUKIB i3 TOUKU 30pYy IXHBOTO IPUOYTKY Ta Tep>KaBHUX
iHTepeciB M0N0 peanisamii cy6’€KTaMM TOCHOJAPIOBAHHS OKPEMHX IIPOEKTIB'®
ToMmy excriepTHA ycTaHOBA Ma€ OTPUMATH IIPABO HAaaBaTH OLIHKY BIIIIOBITHOCTI

' Pogoman T, ‘[lo muTaHHS CyZ0BOI MPAKTHKHU 3aCTOCYBAHHS ITOJI0XKEHDb CTaTTi 652 ITUBinbHOrO KOmekcy Ykpai-
HU II0JI0 3MiHM YMOB JOTOBOPY Y 3B’SI3KY 3 ICTOTHOIO 3MiHOI0 06¢cTaBus’ [2017] 5.1 (45.1) Mosopuit BueHMIt

'7 TIpo 3axucT Bin HeOOGPOCOBICHOT KOHKypeHIiii: 3aKoH YKpainu Bij 7 uepBHs 1996 p. Ne 326/96-BP <https://
zakon.rada.gov.ua/laws/show/236/96-sp#Text> (naTa 3BepHenHs: 09.03.2024).

'8 Bakasinceka O, TIpaBoBe 3abesredeHHs 3aXUCTy Bi HegoOpocoBicHOI KOHKypeHuil’ (IInamegopma cmpa-
meziunoi ma 3axkonomBopuoi ananimuxu, 16.02.2022) <https://coordynata.com.ua/pravove-zabezpecenna-
zahistu-vid-nedobrosovisnoi-konkurencii> (zara 3Bepuenss: 09.03.2024).
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SIK ITepPeMOXKeI[b THX BUMOT, sIKi BU3HAa4€HI yMOBOIO TOTOBOPY (KOHTPAKTY) IO He-
3anexHoi paxoBoi ekcrepTusn. Tak, y JOroBopi (KOHTPAKTi) IPaBOMIPHO BU3HA-
YUTH YMOBH IIONO PHU3UKIB iCTOTHOI 3MiHU OOGCTaBUH, SIKY CTOPOHH HE MOTIH
repen6aunTH IPU yKJIA[AHHI JOTOBOPY, Ta ii HACKIAKIB y po3yMminHi cT. 652 [IK
Vkpainu. [IpornoHyeThcst Taka yMoBa y Takiit pepaxiii: “ITidcmaboto dns npuil-
Hamms CmopoHamu pitenHss 32i0H0 uacmunu opyz0i cmammi 652 L{uBinvto-
20 Kodexcy Ykpainu, 3a Hacaioxkamu icmomHoi 3minu 06cmabun, siKy cmopoHu He
moznu nepedbauumu npu ykaadanti dozobopy, € excnepmmuuii ucnobox 3 oyiHku
BionoBionocmi (nesanexnoi ¢paxoboi excnepmusu), npabouunnicmo six020 GusHa-
uame Hacmynti 6umozu: 1) excnepmua ycmarnoba, w0 opeanizobye Hadanms
oyinku BionoBionocmi (nesanexty paxoBy excnepmu3sy), mae 015t Y020 6i0noBioni
cmamymmi nobuobaxenns; 2) paxoba xBanigixauiio i paxoba xomnemenmmuicme
excnepmib i3 nadanus oyinxu 6ionobionocmi (nesanexwoi ¢paxoBoi excnepmur-
3u) nidmbepoxena dokymenmanvio; 3) OisavHicy excnepmmuoi ycmanobu cep-
mucpikobana ma axpedumobana 6ionobioro do umoz ISO 9001:2015 — Cucmemu
ynpabninns skicmio (JCTY ISO 9001:2015, IDT)", ISO 37001:2016 — Cucmemu
ynpabuinns wodo npomudii kopynuyii (ACTY ISO 37001:2018, IDT )*°, ICTY ISO/
IEC 27001:2015 — Cucmemu ynpabninns ingpopmauiiinoro 6esnexoto (ISO/IEC 2700
1:2013; Cor 1:2014, IDT)?', HCTY EN ISO/IEC 17020:2019 — Ouinxa 6ionoBionocmi
(EN ISO/IEC 17020:2012, IDT; ISO/IEC 17020:2012, IDT)?; 4) pusuxu x HadauHs
oyinku 6ionoBionocmi (neszanexHoi gpaxoboi excnepmu3su) 3abesneueri d0z060pom
006pobinvrozo cmpaxybanns npogpeciiinoi 6ionobioanvrocmi na bunadok 3a60anms
wikodu mpemim ocooam.”

OTke, OrOBipHA YMOBA [IOJ0 PU3HKIB ICTOTHOI 3MiHU 0OGCTaBHH, SIKY CTOPO-
HU He MOIJIY ITepef6aInTy IPY YKIAJaHHI JOrOBOPY (KOHTPAKTy) Ta ii MPaBOBUX
HACIAKIB y posyminHi cr. 652 IIK Ykpainu, mae 6yTu BU3HaYeHA CTOPOHAMU 3
ypaxyBaHHAM 3aKOHO[IaBCTBA YKPAiHU IIOJO Hen06pOCOBiCH0'1' KOHKypeHui'l' ge-
pe3 BU3HAYeHHs B JOTOBOPi (KOHTPAKTIi) He KOHKPETHOI eKCIIePTHOI yCTAaHOBH YU
eKCIIepTa, a BIANOBIAHUX BHMOT IIPAaBOYMHHOCTI pe3ysibTaTy OI[IHKM BIIIIOBif-
HOCTi (He3ameskHOI (haxoBOi eKCIepTU3M) Ta MPABOMOYHOCTI HATAHHS OIIHKA
BinmoBigHOCTI (He3anexHoi (PaxoBOi eKCIepTU3N), BUMIPOM SIKUX €: 1) cTaTyT-
HI [TOBHOB@)KEHHsI €KCIIEPTHOI YCTAHOBH IO BUMHEHHs BIAMOBINHUX Iiff; 2) miz-
TBepmKeHa (axoBa KBamidikaris i ¢axoBa KOMIIETEHTHICTh €KCIEPTiB; 3) Mmin-
TBepKeHHsT ceprudikarii Ta axpeguTamii MisTIBHOCTI eKCIEPTHOI YCTAHOBU
BIATIOBIZHO /10 BUMOT CTaHAAPTIB, a came: ISO 9001:2015 (Cucremu ypaBiin-
Hs siKicTio), ISO 37001:2016 (Cucremu ympaBiiHHS IOAO MPOTHAL KOPYIILi),

¥ ICTY ISO 9001:2015. Cucremu ympasiinus sikicrio. Bumorn (ISO 9001:2015, IDT) <https://khoda.gov.ua/
image/catalog/files/%209001.pdf> (nara 3Bepuenns: 09.03.2024).

HOCTY ISO 37001:2018. CuctemMu yIpaBIiHHS OO IpoTUAil Kopynmnii. BuMoru Ta HacTaHOBa IIOJIO 3aCTO-
cysanns (ISO 37001:2016, IDT) <https://online.budstandart.com/ua/catalog/doc-page.html?id_doc=81667>
(mara sBeprenHst: 09.03.2024).

OCTY ISO/IEC 27001:2015. Tupopmarniini Texuosorii. MeToau 3aXucTy cucreMu yrnpasiiHHs iHbOpMAaLiii-
Ho Gesnexoro. Bumorn (ISO/IEC 27001:2013; Cor 1:2014, IDT) <https://online.budstandart.com/ua/catalog/
doc-page.html?id_doc=66910> (nara ssepHenHs: 09.03.2024).

JCTY EN ISO/IEC 17020:2019. Oninka BignmosigHocTi. Bumoru 10 po60TH pi3HEX THIIIB OPTaHiB 3 iHCIIEK-
tysauas (EN ISO/IEC 17020:2012, IDT; ISO/IEC 17020:2012, IDT) <https://budstandart.ua/normativ-
document.html?id_doc=89192> (nara sBepuenns: 09.03.2024).
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ISO/IEC 27001:2013 (Cucremu ympaBmiHHS iH(OpPMALiiHOI0O 6€3I1eK0I0),
EN ISO/IEC 17020:2012 (CucTemu ymIpaBIiHHS OpTaHiB 3 iHcIIeKTyBaHHs. OIiH-
Ka BIAMIOBIZHOCTI), IO € TapaHTIEI0 KOHTPOJIbOBAHOCTI IIPOLECiB, B SIKHiT Oyme
IpOBeJIeHa OIiHKA BIiIOBIMHOCTI (He3ane)kHa (paxoBa eKCIepTH3a) i OTPUMAHO
BIITOBITHUI Pe3ysIbTaT (€KCIIePTHUI BIHCHOBOK); 4) MiATBEPAKEHHS 100POBLIb-
HOTO CTpaxyBaHHsI IPodeciiiHOi BiAIOBINAaIBHOCTI HA BUIIAOK, 3aBIAHHS IIIKO-
oW TpeTiM 0cob6aM, HATAHOK OI[IHKOIO BIIIOBIMHOCTI (He3aleKHOI (PaxoBOIO
eKCIIepTU3010).

BucHoBKM. TakuM 4MHOM, IOCJIyTa 3 HaJlaHHS OLIHKM BiIIOBITHOCTI (He3a-
JIe)KHOI (haxoBOi eKCIepTU3n) iCTOTHOI 3MiHE OOCTaBHH, SIKY CTOPOHH HEe MOIJIN
nepen6aunTH IpH YKIAJaHHI JOTOBOPY (KOHTPAKTY), Ta ii MPaBOBUX HACIINKIB
y po3yMiHHI cT. 652 IIK YKpainu, He3asesKHO Bifl BIIIOBITHOTO IIPaBOBOIO pe-
I'YJIIOBaHHS, BIIPOBAIKYETHCSL Yy IPAKTUYHIN MisSUIbHOCTI. 3aKOHOMAB4l IIpora-
JIUHU 100 TTPABOMOYHOCTI OI[IHKM BiMMOBITHOCTI (HesanexHOi ¢haxoBoi ekc-
[epTU3N) Ta MPABOYMHHOCTI Ii Pe3yapTary (€KCIepPTHOTO BHUCHOBKY) MOXKYTb
BHPIIIYBAaTHCSI CTOPOHAMH JOTOBOPY (KOHTPAKTY) depes3 IIPaBOMIpPHO BH3HAYEHI
B JIOTOBOPI (KOHTPAKTI) BUMOTH CTOCOBHO CHPOMOXKHOCII eKCNepmHoil ycmanobu
Guunsmu maxi 0ii 6i0no6idi do cmamymuux nobrobaxerv; niombepoxents gaxo-
6oi kBanigpikayii ma ¢axoboi Komnemenmuocmi excnepmi6 Ha GuuUHeHHS MaKux
diil; niomBepoxennss cepmupixayii ma axpedumauii JisIAGHOCMI eKCHepmHOL
yemanobu na 6ionoBionicme Bumozam mixcnapoonux cmandapmib w0do ynpab-
minns skicmio (ISO 9001:2015), ynpabrinus npomudii xopynuii (ISO 37001:2016),
ynpabninus ingpopmayitinoto Oesnexoro (ISO/IEC 27001:2013) ma nadanus oyi-
ku BionoBionocmi (EN ISO/IEC 17020:2012), w0 € zapanmieto koHmpoavobarocmi
npouecib, 6 sxux Guunsromuocs maxi 0ii; nidmbepoxenHs nokpumms pusuxib do-
206opom 006pobinvrozo cmpaxyBanus npogeciittoi 6ionobioanvHocmi va bunadox,
3a60anHst tuKoou mpemim 0co6am, HA0aHow oyinkotw 6ionobionocmi (ekcnepmuum
Gucnobrom HesanexHoi ¢paxoboi excnepmusu). Boonouac numanns 3 nHadams
oyinku 8ionoBionocmi (Hezanexnoi paxoboi exchepmu3u) 3aTUIIAIOTHCS AKTYaJIb-
HUMH 1 TOTPe6YIOTh CBOTO HOJAJIbIIIOr0 BUBYEHHS Ta JOCIIPKEHHSI.
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Liudmyla Romanovska

THE AUTHORITY TO ASSESS COMPLIANCE WITH A SIGNIFICANT
CHANGE IN CIRCUMSTANCES THAT THE PARTIES COULD
NOT HAVE FORESEEN WHEN CONCLUDING THE AGREEMENT
(CONTRACT) AND ITS LEGAL CONSEQUENCES

AsstrACT. Formulation of requirements for independent professional examination of legal
circumstances and their consequences is associated with a number of issues, in particular, of
a theoretical and methodological nature. One of the main issues is the development of a theory
of competence of an independent professional expert institution, the starting point of which is
to determine the requirements under which such an institution is able to perform certain actions
(i. e., is competent), in particular, with regard to the organisation and conduct of an expert study
to assess compliance with a material change in circumstances that the parties could not foresee when
entering into an agreement (contract) and its legal consequences within the meaning of Article 652
of the Civil Code of Ukraine. Despite a certain number of scientific papers devoted to the study
of various aspects of the possible implementation of the legal doctrine in practice, it should be
noted that the legal literature has not yet formalised the requirements and established a full-fledged
definition of the competence of an independent professional expert.

The purpose of the publication is to substantiate the doctrinal basis for the requirements to such
a category as the competence to assess compliance with a material change of circumstances which
the parties could not foresee when entering into an agreement (contract) and its legal consequences
within the meaning of Article 652 of the Civil Code of Ukraine; to analyse practical situations
to which attempts have been made to apply the conclusions of chambers of commerce and industry
in Ukraine and to find out the reasons for their judicial devaluation.

The object is legal relations arising in the course of independent professional examinations,
as well as the circumstances that significantly complicate the fulfilment of obligations under the
agreement (contract) for reasons beyond the will, desires and actions of the parties; the subject is the
current positive law, the practice of judicial activity and the activities of expert institutions.

The author establishes that the opinions of chambers of commerce and industry in Ukraine on
assessing a material change in circumstances which the parties could not foresee when concluding
an agreement (contract) and its legal consequences within the meaning of Article 652 of the Civil
Code of Ukraine are widely used. The author has clarified the legal conclusions of the court which
state that chambers of commerce and industry in Ukraine do not have the authority to provide such
conclusions.

The optimal methodological basis for the competence of an independent professional expert
to provide an assessment of compliance with a material change in circumstances that the parties
could not foresee when concluding an agreement (contract) and its legal consequences within the
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meaning of Article 652 of the Civil Code of Ukraine may be legal requirements that: 1) are similar
to the requirements of international standards, in particular, ISO 9001:2015 (Quality Management
Systems), ISO 37001:2016 (Anti-Corruption Management Systems), ISO/IEC 27001:2013
(Information Security Management Systems), EN ISO/IEC 17020: 2012 (Management Systems for
Inspection Bodies. Conformity Assessment), as they guarantee the adequacy and controllability of
the processes of providing conformity assessment (independent professional expertise), and provide
for: 2) the availability of statutory powers to carry out such activities; 3) confirmed professional
qualifications and professional competence of experts; 4) voluntary insurance of professional liability
risks for damage caused to third parties by the conformity assessment (expert opinion) provided.

Keyworbps: legal personality; legal capacity; powers; expert body; conformity assessment; expert
opinion; scientific and legal expertise; opinion of the Chamber of Commerce and Industry; material
change of circumstances; professional liability risks; international ISO standards; standard public
contract; contractual term.
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MAJIE TA CEPEJHE MIAIIPMEMHUIITBO
B YMOBAX BOEHHOI'O CTAHY:
OPTAHI3ZALIVMHO-IIPABOBII AHAJII3

Anotamid. Cnovatky naagemis COVID-19 ma nmodatky 2020 p., a came HACTIIKA Aii Tak 3Ba-
HUX “KapaHTHHHHUX OOMeXeHb , a 3rofoM LIupoKoMaciuTabHe BropraeHHs Pocii Ha Tepuropito
Vkpainu 24 mororo 2022 p. mpusBeIu 10 3MIHH XKUTTS yciel KpaiHU Ta 3aBJIaJIM PYIHIBHOTO yapy
10 YKPAIHCBKiil €eKOHOMIIII Ta CIPHYUHIIN 3HAYHUI BITMB Ha MaJie Ta CepeIHE MiIIPUEMHUIITBO.
Huni BoHo nepefyBae y HalCKIafHIIINX YMOBAX Yepe3 HEMOXKINBICTh MOBHOIIHHO 3/1iICHIOBATH
CBOIO [ISUIBHICTD YHACTIIOK 3HAYHUX PYITHYBaHb, 30MTKIB TOIII0, OCKIIBKY € HAMMEHIII 3aXHIIIEHOIO
JIAHKOIO PUHKY. BUMyIIIeHi IpUNIMHEHHS AiSIbHOCTI MAJINX 1 Cepe/lHIX MiANPUEMCTB HMpPHU3BEIN
IO HETaTMBHUX, PYHHIBHUX HACIIJKIB, IO CIIPOBOKYBAJIX MAaCOBi GaHKPYTCTBA, CTPIMKe 3pOCTaH-
Hs1 6e3p0o6iTTs1, 30UIbIIIEHHS PIBHS 30UTKIB, 10, CBOEIO Y€Prol0, IPU3BEJIO 10 3HIDKEHHS T0XOMIIB
6I0KeTY Ha BCIX PIBHSIX, 3HIDKEHHSI IHBECTUIITHNX MPOIieciB ToIro. Tomy HaTerep 3abe3redeHHst
HAJIeKHOTO ITPABOBOTO PETYIIOBAHHS MAJIOTO Ta CEPeHbOrO MiAIPHEMHHIITBA B YMOBAaX BOCHHOTO
crany HabyBae 11e GiIBIIOI AKTYIBHOCTI, a/Ke MiAIPHEMHHIBKA JiSUIBHICTE CTae OCHOBOIO (hop-
MYBaHHsI HAIlIOHAJIbHIX 0OOPOHHUX iHTepeciB.

Came TOMY iCHY€ HeOOXIIHICTD Y DOCITII)KEHH] MaJIoro Ta CepeJHbOTr0 MiAIPUEMHHIITBA B YMO-
BaX BOEHHOTO CTaHy KPi3b IIPU3My OpTaHi3aIiifHO-TIPaBOBOTO aHAJI3y.

VY cTaTTi 3[iMICHEHO NOCTIIKEHHS MaJIOTro Ta CepeHbOTrO MiANPUEMHUIITBA B YKpaiHi B yMOBax
BOEHHOTO CTaHY 3a JIOIIOMOT0I0 OpTaHi3alliiTHO-TIPAaBOBOTO aHAJI3Yy.

KJ1o4OBI CJIOBA: MaJle Ta cepelHe MiIPUEMHUIITBO; MAJIUIL i cepeniHii Gi3Hec; MiAIpUEMHUIIbKA
MisUTbHICTh; BOEHHUM CTaH.

HocnifskeHHAMHI MaJIoTO Ta CepeAHbOrO MiIMPUEMHUIITBA 3aiManucsa B. Ma-
qycpkuil, 3. Bapnuanii, B. Spmonenko, M. ITpoxopernko Ta iH. OmHaK TUTaHHS
MPUCTOCYBaHHSI 3aKOHOIABCTBA 0 HOBHX peaiil ChOTOEHHS Ta PO3pOOIIeHHS
HOBHX MEXaHI3MIB CIPHUSHHS Ta BeJeHHs Majoro i cepeqHboro Gi3HeCy 3aju-
IIAETHCSI MAJIOTOCIIIKEHUM.

METOIO OCIIJPKEHHS € BUBYEHHSI HOPMaTHUBHO-TIPAaBOBUX aKTiB IIIOfI0 IPAaBO-
BOT'O PEryJII0OBaHHS MaJIOTO Ta CEPeIHBOTO MITIPUEMHAINTBA B YMOBAX BOEHHOTO
CTaHy 32 I0IIOMOT0I0 OPraHi3alliiltHO-TIPaBOBOI0 AHAJI3Y.
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Mauri Ta cepenHi HiAPUEMCTBA 3aBXKIH BilIJI3epKATIOIOTh COLiaIbHY CTaO1Ib-
HICTh KpaiHU, aJyKe BOHH 3a0e31edyI0Th CTBOPEHHSI HOBUX pOOOYNX MICIb i 10-
XOZIY 3HAYHOI KITbKOCT1 TPOMAJISIH, 3HIDKYIOTD PIBEHB COIIaTbHOI HAIIPY’KEHOCTI,
3a0e3I1eIyI0Th PO3BUTOK 3J0POBOI'0 KOHKYPEHTHOTO CepelOBUIIA, MiIBUIIYIOTh
IHBECTHIIMHY ¥ IHHOBAIifiHy IMPUBAGIUBICTD i 3PICT, BUSHAYAIOTH TEMIIH €KO-
HOMIYHOT'O PO3BHUTKY i aKTUBI3YIOTh IIPOIIECH CTAPTOBOTO HAarpOMa’KEHHS Ka-
IIiTaJIiB [Is TOAJIBIIIOrO PO3BUTKY, 110 Ma€ BeJIMKe 3HAYCHHS SIK Y BOEHHUU, TaK
i B moBoeHHMH 9ac. OpMyI09X BifdyTHY YaCTHHY JOXOMIB MiCIIeBUX OIOIKETIB,
BOHHM He TaK 3aJIe’KHI BiJ 30BHIIIHIX PUHKIB 1 BaJIOTHUX KOJIMBAaHb, a TAKOXK €
THYYKUMH Ta IIBHIKO aalTyIOThCs IO HOBUX YMOB. 3a jaHumu lleHTpy exo-
HOMIYHOTO BiIHOBIJIEHHSI, 3 I0OYATKY HIXPOKOMAcIITabHOI BiitHU 3 Pociero marmit
i cepenuiit 6i3Hec 6yB HaiOLIBIINM poboTOaBIeM B YKpaiHi. 75 % Bif ycix 3aii-
HATUX B YKpaiHi IpaliBHUKIB, a00 4,8 MJIH yKpalHIIiB IIPallJOBaJIX caMe Ha MaJIIX
i cepenHix mipmpuemcTBax'. lepxaBa 3aBKAM 3alliKaBiIeHa y BHCOKIii epeKkTus-
HOCTI TisUTBHOCTI MaJIOro Ta CepeqHbOro MiNIPUEMHUIITBA 3aIsI 3a0e3eTeHHs
3aHATOCTI TPOMA/ISH, TeHEPYBAHH OJATKOBUX HAIXOKEeHb, BUPOOJIEHHI TO-
BapiB 1 MOCIIYT [IJI5I CIIOKUBAYIB.

Ba)xyimBUM YMHHIKOM U151 OUTBIIIOCTI MIAIIPUEMCTB MAJIOTO i cepenHboro 6i3-
Hecy € reorpadidHa MpuB’sI3Ka 10 eBHOI KaTeropii crokuBadiB. Came Iieil I1H-
HUK CTaB BUPIMIATBHUM i3 TOYaTKOM BiFfHU. 3arajloM perioHm YKpalHU MO)KHA
[OZIITTY 32 YOTHPMa KaTeropisiMu: “9acTKOBO OKYIIOBaHi perioHn” (30Ha Be[eH-
Hs 60TOBUX 1iit), “mpudpOoHTOBI perionn” (Iiz 3arpo300 BTOPTHEHHS), “OMOPHI
perionn” (BifirparoTh BHPIIIAaIbHY POJIb Y JIOTICTHII OOOPOHHUX Ta TyMaHITap-
HUX BaHTaXIB) Ta “Ge3mevni perionu” (perioHu, siki € yMOBHO Oe3[IeIHUMU ISt
MiAMPUEMHUTIBKOI TSTTBPHOCTI Ta MAlOTh MIiHIMaJIbHUN PUSWUK BTOPTHEHHS).
Tomy cporopHi cy6’€KTH MaJIOro Ta cepefHbOro 6i3HeCy 3a3HAIOTh PI3HOTO BILIH-
BY BOEHHUX [Iif1, 3aJIEKHO BiJ CBOro reorpaiqHOro po3rariyBaHHsI.

36poiiHe IPOTUCTOSIHHSI arpecopy, OKYIIAIlisl TepUTOpiil YKpaiHu IpusBen
IO HUIMIBHUX HACIIKIB U MAJIOTO Ta CEPENHBOro Gi3Hecy, SIKi II1e He BCTHIIN
oroBTaTucs Big naggemii COVID-19.

Sk moctym mo dbiHaHCYBaHHS, TaK i HOCTYNHICTD KPEOUTHUX PECYPCIB — Iie
roJIoBHI 11po6iremu [yist 6i3Hecy 3 modaTKy BiitHU. [lignpuremiii BumyIieHi crpas-
JIATHUCS 3 PUSUKAMHU Ta HACJIIKAMHU BiffHY, 1110 BKJIFOYAIOTh BTPATH Bifl 3HUIIICHHS
aKTHBIB, PU3HKH, ITOB sI3aHI 3 6311€KO0I0 IIePCOHATY, 3pYIHHOBaHY iH(pacTpyKTy-
py Ta kibeparaku®. TaKMM 9NHOM, OTHUM i3 HAMIBOXK/IMBIIINX aCIEKTIB € IIPUCTO-
CyBaHHA YKPaiHChKOTO 3aKOHOLABCTBA 1O peasiit ChOTOfeHHSI.

‘AHaJi3 aKTyaJbHOrO CTaHy Ta IIPONO3UIII IIONO IOKPAILEHHs YMOB UL IIANPHEMHHUITBA B YKpaiHi’
(Career Hub, 30.08.2022) <https://careerhub.in.ua/doslidzhennya-analiz-aktualnogo-stan> (1aTa 3BepHeHHs:
24.01.2024).

Spmosenko B, ‘CraH Ta LUISIXM PO3BUTKY MAJIOro i cepeHboro 6i3Hecy B yMoBax HeBu3HadeHocti (2023) 8
Hayxkosunit Bicauk JIboTHOI akazemii. Cepis: EkonoMika, MeHEeIKMeHT Ta paBo 59—-60.

Tam camo 57.

Ekcrnipec-oriinka BIUIMBY BiifHM Ha MIKpO-, MaJjli Ta Cepe/iHi MiIIPHEMCTBA B YKpaiHi. AHaTiTUIHMIT 3BIT
(ITporpama possutky OOH B Vkpaini 2022) 13 <https://www.undp.org/sites/g/files/zskgke326/files/2022-10/
UA_Rapid_Assessment_of_War_on_MSMEs_in_Ukraine_0.pdf> (nara ssepuenmsi: 24.01.2024).
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BBeneHHS BOEHHOTO CTaHy Ha TepuTopii Ykpainu Ykasom [Ipe3unmenta Ykpai-
HH® O3HAYa€ IepeXil IO CHeliaJbHOr0 peKUMY TOCIIONapIOBaHHS, BU3HAYEHOTO
cT. 417 TocomapcbKoro Kopekcy Ykpaiuu®. Llst cTaTTst BCTaHOBIIIOE, IO Y IIepio]
Il BOEHHOTO CTaHy MPAaBOBUH PEKUM IOCHOIAPCHKOI AISIIBHOCTI BU3HAYAETHCS
Ha OCHOBI 3aKOHIB ITPO 060POHY YKpaiHH, PO PeKUM BOEHHOTO CTAHY Ta IHIIIIX
3aKOHOJABYMX aKTiB IIOB SI3aHUX i3 3a6e3medeHHsIM 000POHO3IATHOCTI KpaiHW'.
Tomy pjst TOro, abu BperyIoBaTH 3aKOHOAABCTBO HO OOCTaBHH, IO CKIIAJIHCH,
Kab6iner MinicrpiB Ykpainu, BepxoBua Paga Ykpainu it iHIII mep>kaBHI opraHu
3000B’s13aHi IIBUIKO pearyBaTW Ta pearyBajau Ha moTpebu 6i3Hec-cepemoBH-
mia. 3 uiei npuana BKe 13 6epesns 2022 p. Kabiner MinicrpiB Ykpainu yxsa-
suB ITocranoBy “IIpo mpuUIIHEHHS 3aXOAIB [IeP)KaBHOTO HATIAy (KOHTPOIIIO)
1 Iep)KaBHOTO PUHKOBOTO HATJISITYy B YMOBaxX BOEHHOTO CTaHy ®, SIKOIO 3aIpoBa-
IKY€THCSI IIPUIIMHEHHS IPOBEIEHHS 3aX0/IB JePyKaBHOTO HANISANY (KOHTPOIIIO)
Ha Iepiof fii BOEHHOTO CTaHYy.

Taxk, 103BOJISIETHCS IIPOBEeHHS II03aIUIAHOBHX 3aXOMiB JepKaBHOI'O KOHTPO-
JIIO 32 3POCTAHHSM IIiH Ha TOBAPH, SIKI MAIOTh ICTOTHY COIIATbHY 3HAYYIIIICTb, III0
perymoersest [Tocranosoro Kabinery MinictpiB Yipainu “TIpo BHeceHHs 3MiHI
no nocranoBu Kabinery Minictpis Ykpainu Bix 25 rpymast 1996 poxy Ne 1548”7
(mami — ITocranoBa Ne 223)°. Ileit KOHTPOJIb MAIOTh IIPABO 3MIMCHIOBATH 00JAC-
Hi BIIiCBKOBI amMiHicTparii pasoM i3 HamionampHOIO moumimiero, [lepskaBHOIO
ciryx0010 3 TUTaHb 0e3MeYHOCTI XapIOBUX IMPOAYKTIB Ta 3aXUCTY CIOKUBAUIB,
JepskaBHOIO CITY)KO0I0 3 JTIKaPCHKUX 3aCO0IB Ta KOHTPOJIIO 32 HAPKOTHKAMHU Ha
MIICTaBi PillIeHHs] [EHTPAJIbLHOTO OPTaHy BHKOHABYOI BJIA[HU, 110 3abe3medye
opmyBanHs epKaBHOI HOMITUKY Y BiIIOBigHIM cdepi.

IToctanosa Ne 223 BCTaHOBIIIOE, IITO TOBAPAMH, SIKI MAIOTh ICTOTHY COIlIaIbHY
3HAYYIIICTH €: GOPOIIHO; XJTi6; MakapoHHI BHpoOu; Kpymu (rpevdaHa, BIBCSIHA),
M’sICO(CBUHUHA, SUIOBHYNHA, KyPSATHHA); MOJIOKO; MACjIo; CMETaHa; SIS OJIisE
LyKOp; oBOd (Kamycra, mubyist, 6YpsiK, MOPKBaA, KaPTOIUIS); JIKAPCHKI 3aC00U
(criupT, mpoTH3anaNnbHi, aHTHOAKTepiaNbHi); ManbHe (OeH3WH, TU3e/IbHE MaabHe,
ras).

18 6epesnst 2022 p. Kabiner MinictpiB Ykpainu 3atBepaus [locranosy “Ile-
SIKI TUTaHHS 3a0e3edeHHs IPOBA/DKEHHS MIIIPUEMHHUIBKOI TisTIBHOCTI B yMO-
Bax BoeHHOro crany’ (mami — [Tocranos Ne 314)' i1 onprutiogHuB ii Ha YpsimoBo-

> Tlpo BBefleHHs BOEHHOTO CTaHy B YKpaiHi: Yka3 ITpesupenra Ykpainm Bin 24 mororo 2022 p. Ne 64/2022
<https://zakon.rada.gov.ua/rada/show/64/2022#n2> (nara sBepHenHs: 24.01.2024).

¢ Tocmogapchkuil Kofieke Ykpainu: 3akoH Ykpainu Bif 16 cigms 2003 p. Ne 436-1V <https://zakon.rada.gov.ua/

rada/show/436-15#Text> (mata 3BepHeHHs: 24.01.2024).

ITpoxopenxo M, TIpaBoBe perynoBaHHs FOCIOAAPCHKOL AISUIBHOCTI Ta TOCIOAAPCHKUX BiIHOCUH B 006/~

Buit mepiop’ [2016] 2 (39) Opupnyannii BicHuK 154.

IIpo npUNUHEHHs 3aXO[iB IeP/KaBHOrO HAIIsAAY (KOHTPOJIO) i Iep)KaBHOTO PHHKOBOTO HAIJIALY B yMOBAaX

BoeHHOTO cTany: [Tocranosa Kabirery MinicTpis Ykpainu Bix 13 6epesmst 2022 p. Ne 303 <https://zakon.rada.

gov.ua/rada/show/303-2022-%D0%BF#Text> (nara sepHenHs: 24.01.2024).

IIpo BHecenns 3Minu 1o nocranosu Kabinery Minicrpis Ykpainu Big 25 rpynsst 1996 p. Ne 1548: TTocrano-

Ba Ka6inery MimnicTpiB Ykpainn Bix 06 Gepesmst 2022 p. Ne 223 <https://zakon.rada.gov.ua/laws/show/223-

2022%D0%BF#Text> (nata 3BepHeHHs: 24.01.2024).

Jesxi nuraHHs 3a6e3leyeHHs IPOBA/KEHHS IIIPUEMHMIBKOI JisILHOCTI B yMOBaX BOEHHOTO CTaHY:

IMocranosa Kabinery Minictpis Ykpainu Bif 18 Gepesns 2022 p. Ne 314 <https://zakon.rada.gov.ua/laws/

show/314-2022-%D0%BF#Text> (nata 3Bepuenus: 24.01.2024).
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My mopTtaii. Tak, 3rigHo 3 miefo IlocTaHOBOIO, Yy mepiof, BOEHHOTO CTAHY IIPABO
Ha MPOBA/KEHHs TOCHOAAPCHKOI MiISUTBHOCTI MOXKe HaOyBaTUCS Cy0 €KTaMu TO-
CIIOMAPIOBAHHS Ha MincTaBi 6€30IUIATHOTO MONAHHS IO OPraHiB JiIEeH3yBaHHS,
IO3BUIPHUX OPraHiB Ta Cy0’€KTiB HagaHHS NyOIiYHUX (€TeKTPOHHUX ITyO6ITid-
HUX) TOCITYT JeKJIapallii Ipo MPOBa/KeHHs TOCIOAAPCHKOI MisUIbHOCTI 6e3 oTpu-
MaHHsI I03BUIbHUX JOKYMEHTIB (IOKYMEHTIB [O3BUIBHOTO XapaKTepy, JieHsii
a60 IHIIMX Pe3yabTATIB HAAHH [Ty OIITHIX [TOCIYT), KPIM BH/IB rOCIIOIaPCHKOI
IisUIBHOCTI 3a IepestikoM 3rigHo 3 mogaTtkoM 2 [TocranoBu Ne 314 (mepestik BUIIB
HIANPUEMHUNBKOI TISUTBHOCTI JOCTATHBO BEJIMKHI, IPOTE 3HAYHA YaCTHHA IIUX
BU/IIB IIOB sI3aHa 3 BUKOPUCTAHHM PaliOaKTUBHUX PEIOBUH/BIIXOMIIB, CIIeLiaIb-
HUM BUKOPHCTAHHSIM JIICOBUX pecypcCiB, BUKOPHCTAaHHSIM Ta BUTOTOBJICHHSIM
30poi pi3HUX THIIB, HeOE3NEeYHUMHU XIMIiYHUMH PEeJIOBUHAME/BUPOIIYBAHHIM
OKpeMuX COpTiB pociuH Ta 6yaiBHUITBOM). OTKe, [TocTanoBa Ne 314 samposa-
IVIa AeKJIapaTUBHUN MIPUHIUI TOCTIONAPCHKOI NisSTIbHOCTI, BIITTOBIAHO /10 SIKOTO
IIpaBoO Ha il IPOBAP)KEHHsI MOXKJINBE 1 6€3 OTPUMAaHHS T03BUIBHUX JTOKYMEHTIB,
TOOTO HOETHCS MPO 3YIUHEHHS PETYSITOPHUX Ta IHIINX OOMEXEHb IS IIiI-
IIPUEMIIIB Ha 9aC BOEHHOT'O CTaHY.

Peecrpamiitai mii mpoBonsITHCS y BinnmosinHOCTI 10 3akony Ykpainu “IIpo mep-
JKaBHY PeECTparliio IPUINIHUX 0Cib, PisuaHux 0Ci6 — migIpreMIliB Ta TpOMa-
cpkux (opmyBaHp”!!, IpoTe y 3B’SI3KY 3 MIi€I0 BOEHHOTO CTaHY € IIeBHI 3MiHM.
Tax, Hanpukian, Bignosiguo no [TocranoBu Kabinery Minictpis Ykpainu “Ie-
SIKI TUTAHHSI HOTApiaTy B yMOBax BOEHHOTO craHy (maii — [Tocranosa Ne 164)"2
HOTapiaJbHEe ITOCBITYCHHS JOBIPEHOCT] Ha IIPaBO MPEACTaBHUIITBA HiATIPUEMITIB
MOYKJIMBE Ha 3BUYAHOMY Hamepi Ta He moTpe6y€e BUKOPUCTAHHS CIIEIiaTIbHUX
6JIaHKIB.

Hep:kaBHA peecTparist MiANMPUEMHUIIBKOI TISUIBHOCTI B YMOBaX BiIICBKOBOTO
crany perymoerscs [locranoBoro Kabinery Minictpis Ykpainu “Ilesiki nutan-
HsI IEP)KaBHOI peecTparii Ta PyHKIIOHYBaHHS €AWHUX Ta AEPXKABHUX PEECTPIB,
meprkaTeseM SIKUX € MiHiCTepcTBO IOCTHUIIII, B YMOBaX BOEHHOTO CTaHy (maii —
[Tocranosa Ne 209)". 3rigHo 3 Her TakoK OyI0 06MeXeHO (YHKIIIOHYBaHHSI
€1MHOTO Jep)KaBHOTO PEECTPy I0PUAMIHUX 0Ci6, PisudHmX 0Cib — mianmpueMIIB
Ta IPOMA/ICHKUX (OPMYBaHb.

st Toro 106 3amobirTé HE3aKOHHWM PEeECTPAIiHUM [isiM, 12 TpaBHs
2022 p. 6yn0 yxBaneno 3akoH Ykpainu “TIpo BHeceHHS 3MiH O IeSKNX 3aKOHIB
YKpaiHu 010 YOOCKOHAJICHHSI MEXaHi3My MPOTHU/AIL peinepcTBy ', SIKUiT TaKOK

! TIpo fepskaBHY peecTpaniio IOPHAXIHUX 0Ci6, PI3HIHIX 0Ci6 — MAIPUEMIIIB Ta IPOMaACLKUX (GOPMYBaHb:

3akoH Ykpainu Bij 15 TpaBHs 2003 p. Ne 755-1V <https://zakon.rada.gov.ua/rada/show/755-15#Text> (mata
3BepHeHHs: 24.01.2024).

Jlesiki MUTaHHS HOTapiaTy B ymMoBaX BoeHHoro crany: ITocranosa Kabinery Minictpis Ykpainu Big 28 itio-
toro 2022 p. Ne 164 <https://zakon.rada.gov.ua/laws/show/164-2022-%D0%BF#Text> (maTa 3BepHEeHHs:
24.01.2024).

Jesiki TMTaHHSA Iep/KaBHOI peecTpalii Ta QyHKIIOHYBaHHS €JMHUX Ta IeP/KaBHUX PEECTPIB, IepKaTeseM
AKHX € MiHiCTepCTBO I0CTHUIIL, B yMOBaX BOEHHOrO crany: [locranosa Kabinery Minictpis Ykpainu Bif 6 6e-
pesmst 2022 p. Ne 209 <https://zakon.rada.gov.ua/laws/show/209-2022-%D0%BF#Text> (mata 3sBepHeHH:
24.01.2024).

IIpo BHeceHHs 3MiH /10 [eAKUX 3aKOHIB YKpaiHM IOfI0 YNOCKOHAJIEHHS MeXaHi3My IMPOTHJI peiyiepcTBy:
3akoH Ykpainu Bif 12 tpaBHs 2022 p. Ne Ne 2255-IX <https://zakon.rada.gov.ua/laws/show/2255-20#Text>
(nara 3sepuennst: 24.01.2024).
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IOMaB HOBU3HU Y 3MIMCHEHHS PEECTPAIliHUX it mono GismaHux ocié — min-
[IPUEMIIIB Ta IOPUAUTHIX OCIO.

Takox 13 moyaTKy BiliHH BepxoBHa Pama YkpaiHu yxBajwia HU3KY 3MiH 710
[TomatkoBoro xomekcy Ykpainu (mami — IIK Ykpaiam)'® miomo muTaHb OMOAAT-
KyBaHHs GiznaHUX 0cib — mipnpuemmis. Tak, GizuwdHi 0co6u — miaIpUEMII, SIKi
HaJIeKATh [0 MepIIol Ta Pyroi Ipym OMOJATKyBaHHS, TO 3 1 kBiTHS 2022 p. Taki
MOTJIA He CIJIaYyBaTH €QUHUI IIOATOK, ENUHUI COIlaJIbHUY BHECOK TI0 MPpUIIN-
HEHHSI/CKaCyBaHHS IIPABOBOTO PEXXMMY BOEHHOTO CTaHY, & EJUHUN COLiaIbHUN
BHECOK IIIe ¥ IIPOTATOM 12 MICAIIB MIC/ISI CKACYBAHHSI BOEHHOTO CTaHY Ha TepHU-
Topii YKpaiHu, TAKOX [iepKaBa He IOBHHHA BIMaraTH CILIATH IIOJATKIB 32 BU3HA-
9eHI MICAI MiC/Is MPUNTMHEHHS BOEHHOTO CTaHY.

st dismaHuX 0Ci6 — MAIPUEMIIIB, SKI HAJIEKATh 1O TPETHOI IPYIIX OIOIAT-
KyBaHHsI, CIUTATa €JUHOTO COIiaJIbHOrO BHECKY BU3HAYeHa SIK HEOOOB SI3KOBA,
a TAaKOX BOHU 3BUIBHSIOTHCS BiJ| CIIJIATH €IUHOTO COIIAJILHOTO BHECKY 32 HaliMa-
HUX IPAI[iBHUKIB, SKAX IpU3BaIu 10 jaB 36poitaux Crt Ykpainu (mani — 3CY),
IHIINX 3aXUCHUX POPMYBaHb, 30KpeMa i1 10 JTaB TEPUTOPIaIbHOI 060POHH.

Yepes BificbkoBY arpecito 3i croponn Pociiicbkoi ®enmeparii (mami — PD)
CyO’€KTH MIAIPUEMHHUITBA IMO0306aBIEHI MOMUIMBOCTI HAJEKHO BHUKOHYBATH
CBOi 30060B’s13aHHs. BimmoBinHO 10 3aKOHOMABCTBAa YKpaiHu 3acBimieHHs (opc-
MayKOpHHUX 06CTaBUH (0O6CTaBUH HemlepeOGOPHOI CYUTM) Ha TI/ICTaBi 3araJbHUAX CH-
Tyariit Ta/abo BBeIeHUX/III0UNX PeKUMIB He epen6adaeTbest. OMHOIACHO It
3acBimIeHHs 06CTaBUH HellepeOOPHOI CHUIH, SIKi MOXXYTh BUHUKHYTH B KOHKDET-
HOMY BUIIA[IKy, HEOOXi/IHA HASIBHICTh HU3KH I1€PETYyMOB.

Came tomy ToproBo-mpomucioBa manata Ykpaiam (mami — TTIIT Ykpaiam)
orry6mikyBasa OQIIiHAIT TUCT PO BU3HAHHS BiifHU (POpC-MasKOpHUME 06CTa-
BUHAMU:

Bpaxosytoun 1e, TTIIT Ykpainu migTBepmKye, 110 3a3HadeHi oOCTaBUHU 3 24 JIOTOrO
2022 poxy zo ix odilifiHOro 3aKiHYeHHsI, € HaJ3BUIANHUMHY, HEBIIBOPOTHIMHU Ta 00 €K-
TUBHUMH OOCTaBUHAMU JIsI CYO €KTIB MiANPUEMHHUIBKOI NisUIbHOCTI Ta/abo ¢ismannx
0ci6 1o TOroBOpY, OKPEMHUM MOAATKOBUM Ta/4d iHIINM 30008 s13aHHIM/000B I3KOM, BH-
KOHAHHSA SIKUX/-TO HACTAJIO 3T1THO 3 yMOBaMH JOTOBOPY, KOHTPAKTY, YTONH, 3aKOHOIaBINX
YUY IHIIUX HOPMATHUBHUX aKTiB 1 BUKOHAHHS BIIMOBIIHO SIKUX/-TO CTAJ0 HEMOXKJIUBUM y
BCTAQHOBJIEHUI! TEPMiH BHACIIIOK HACTAHHS TAKKX POPC-MaKOpHUX 06cTaBuH (06CTaBUH
Herepe6OpHOI crtn) 6.

Ha npaxTui € 9acTUMM BAITIAKH, KOJIU OflHA 31 CTOPIH HEIIPABUJIBHO PO3yMi€
3aKOHOJABYi ITOJIOJKeHHS 800 HaMaraeTbCsi HABMUCHO XHOHO X IHTepIpeTyBaTu
HAa CBOIO KOPHUCTb 3 METOK HEBUKOHAHHs JOTOBIpHUX 3000B’s13aHb. [Ipore mist
dopc-mMaskopHUX 0O6CTaBUH He 3BUIBHSIE CTOPOHY Bifi 000B’SI3KY 3a IOTOBOPOM,
a JIMIIe € MiICTABOI BiICTPOYUTH BUKOHAHHS TAKOTO OOOB’SI3KY [0 3aKiHYEH-
H IXHBOI il Ta He MOHECTH! BIAIIOBIIAJILHOCTI 32 TaKe MPOCTPOYEHHS Y BUTTIAMAL

!> TTomaTkoBHil KoieKe Ykpainn: 3akoH Ykpainu Bin 19 tpasmst 2011 p. Ne 3393-VI <https://zakon.rada.gov.ua/
laws/show/2755-17> (nata 3BepHenHst: 24.01.2024).

' JIuct Toproso-ITpomucnosoi ITanatu Ykpainu Bin 28 moToro 2022 p. Ne 2024/02.0-7.1 <https://ucci.org.ua/
uploads/files/621cba543cda9382669631.pdf> (nara sBepuents: 24.01.2024).
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caukuiit. TO6TO BOEHHUII CTaH He € IPUINHOIO, 3a SKOI MOYKIIMBO OTPUMATH CEP-
trdixar i BincTpoanT 30008’ I3aHHS, SKIIO TaKa IPHYMHA He IePEIIKOIKAE BH-
KOHYBaTH 060B’SI3KM CTOPOHU 33 TOTOBOPOM.

[To6 orpumatu ceprudirar TIIIT Ykpainu mpo dopc-maxkop HeOOXiTHO mmo-
IaTH 3as1BY IIPO 3aCBifdeHHs POPC-MaKOPHUX 0OCTABUH Ta MiATBEPIHI TOKYMEH-
TH. bi1aHKM 3as1B 1 3pa3Ku 3alIOBHEHHS PO3MIIIeH] Ha CalTi.

Tapudu 3anexars Bix cy0’exTa OJAHHS Ta BUAY 3a5IBU — TEPMIHOBOI UM B 3a-
rasbHOMY nopsiky. [1pu posrsaai 3assu TIIIT Ykpainn Mo)ke BUMaraTu fopaT-
KOBHUX ITOSICHEHbB 1 OKYMEHTIB.

L1i 3astBu MarOTh 6YTH PO3MISHYTI IIPOTATOM CEMU POOOIMX ITHIB i3 HS 3Bep-
HeHHsI Cy0 eKTa MiAIPUEMHUIBKOI TisUIBHOCTI Ta MPOTIATOM ABAALSITA OTHOIO
pob6odoro nHs 3 nHs 3BepHEeHHS (Pi3sUIHOI 0cOOH, 3aJIeKHO B/l CKIIAHOCTI i 06-
osIriB mogaHux JOKyMeHTiB. OmHAK CHOTOAHI Y 3B’I3KY 31 3HAYHUM 3aBaHTAXKEH-
usm TTIIT Ykpaiau cTpok posmisamy moxe Oytu Ourbmum'.

BucHosku. IlpoBenene DOCTIIPKEHHS IIOKasye, IO 3 METOIO IIATPUMAHHS
eKOHOMIKH Ta BemeHHs Oi3HeCy B yMOBax BIflHU, ypsii YKpaiHU 3 HS IOBHOMAC-
IITaOHOTO BTOPTHEHHST OIIEPaTUBHO BHIC HU3KY 3MiH i JOIOBHEHD /{0 3aKOHOMIAB-
CTBA, sIKe Peryyiro€ TPYIOBl BITHOCUHMY, BeIEeHHS MiINPUEMHHUIIBKOI AIsUIBHOCTI,
30KpeMa MaJIoro Ta CepeqHbOro Oi3Hecy, Aep)KaBHY MOAATKOBY IOJITHKY TOLIO.
Jeperyssiist mig 9ac BOEHHOTO CTaHY TaKOX TOPKHYJIACs cpepH AiSIBHOCTI Ma-
JIOTO Ta CePeNHBOTrO IMIAIPUEMHUIITBA Yepe3 IMPOBEACHHS PEECTPAIINHNX [IiH,
IIPOBE/ICHHS ITOJATKOBOTO KOHTPOJIIO Ta IIePEeBIpKH, IIPOLeAYPH JII[eH3yBaHHSI
Ta BUAAYl JO3BOJIIB, ONIOATKYBAHHS TOIO. TAKUM YMHOM, 3aBISIKM BCTAaHOBJIE-
HUM IIUIbTaM 1 3MEHIIIeHHIO IIOTATKOBOTO ¥ aAMIHICTPaTUBHOTO THUCKY, JepsKaBa
HaMaraeTbCsl CTBOPUTH HAMBUTITHIINII YMOBHU JJIS HIATPUMKN MaJIOTO Ta Cepefl-
HBOTO MIANPUEMHULTBA B YKpaiHi, COPOIIYI0OYX Ta PO3pOOISIIOIN MeXaHI3MU
CIPUSIHHS BeJIeHHS MiAIPUEMHUIBKOI TISUTBHOCTI.
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Nataliia Kravets

SMALL AND MEDIUM-SIZED BUSINESSES IN A STATE OF WAR:
AN ORGANIZATIONAL AND LEGAL ANALYSIS

AsstrACT. The COVID-19 pandemic in early 2020, and the subsequent full-scale invasion of
Ukraine by Russia on February 24, 2022, have led to a change in the lives of the entire country
and caused a devastating blow to the Ukrainian economy. The war has had a significant impact on
small and medium-sized businesses, which are currently in the most difficult conditions due to the
inability to fully carry out their activities due to significant damage, losses, etc., as they are the least
protected link in the market. The forced cessation of activities of small and medium-sized enterprises
has led to negative, destructive consequences, which have provoked mass bankruptcies, a rapid
increase in unemployment, an increase in the level of losses, which, in turn, has led to a decrease in
budget revenues at all levels, a decrease in investment processes, etc. Therefore, at present, ensuring
proper legal regulation of small and medium-sized businesses in a state of war is becoming even more
relevant, as business activity is becoming the basis for the formation of national defense interests.

This is why there is a need to study small and medium-sized businesses in a state of war through
the prism of organizational and legal analysis.

This article examines small and medium-sized businesses in Ukraine in a state of war through
organizational and legal analysis.

Keyworps: small and medium-sized enterprises; small and medium-sized business; business
activity; martial law.
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ICTOPIA 3BEPEKEHHA
KYJIBTYPHOI CITAJIIVHNM HAIIIOTO HAPOJIY
TA 11 PETPOCIIEKTMBHA JEKOMYHI3AIIA*

Y nowiykax cency nponaus020 uacy

“TIpomamum dacom” sl YKpPaiHCBKOro Hapopy HasBaB M. IIparomaHoB
XIX cT. mim xopMuroro ABox immepiit — Pociitcpkoi Ta [a6¢6yp3pkoi. Po3suBaroun
11e BU3HaUYeHHsI, pansuchke 70-piaas (1921-1991 pp.) ciin HazBaTu KatacTpodoio
npomaroro dacy. O6uaBi icTopuvHi 106U He MOKHA BUKPECIIUTH 3 HAI[IOHAIIb-
Hoi icTopii, 60 1 XIX cT. ykpaiHIli He MPOCIIaal — JOCUTh 3raflaTh Xo4a O KUpH-
no-medoniisiis i3 T. [lleBuenkom, B. AHTOHOBUYA 3 OTO OTOYEHHSIM, Ta i TOTO
x M. [IparomanoBa. A papsiHcbka no6a y XX cr. chopmyBana 3 YKpaiHCBKOTO
CYCIUTBCTBA TOM KaXJIMBHUI KOHIJIOMEPAT, 3 SIKOTO MTOCTaja He3aJesKHa YKpaiHa,
sIKa Terep TUBYE CBIT 1 caMUX YKpaiHIIB SIK Y JOOPOMY, Tak 1 B HemoOpoMy ceH-
cax. Toxx papsgHCBbKY 000y 6ynyTh NPHUCKIIUIMBO BUBYATH Pi3HI (paxiBIli, TaMyIO-
91 IUIKOM 3PO3yMUIYy OTHIY — SIK YMIIOTB I He MiIAaBaTUCS apXeOJIOorH, LOCIi-
IDKYIOYU CTapOJaBHI CMITHUKH U BIIXOKI MICIISI.

OpHuM 13 TakuxX “BiIXOXKUX MicIp’ COLiaNi3My Ha YKPaiHCBKIii 3emiti 6yIio
pecry6iikaHChKe IIpaBIiHHs, TOOTO KepiBHA BepXiBKa, YKPaiHChKOrO TOBAPUCTBA
OXOPOHHM ITaM SITOK icTOpii Ta KyapTypu. Lls rpomanchka OpraHisariis mocrasia
TOMi, KOMM KOMYHICTHYHUI PEKUM HaOIM3UBCS NO BUYEPIIAHHS CBOIX 3amaciB
mroTocTi 1 Oe3yMHOI eHeprii. AKTuBicTH opraHisamii (6e30IUTaTHO) Ta amapat
(3a rpomri) mix HeBcmmymuMm KepiBHunTBoM KomyHictmuwoi maprii PamsHch-
koro Corosy (mani — KITPC) mpamioBanu B mrysKe meikatHiil cdepi 36epeskeHHst
HAI[lOHAJIbHOI ICTOPUKO-KYJIBTYPHOI CIIAIIUHU Ha MeXi IOCTIMHUX 3BUHYBa-
YeHb B yKpaiHCbKOMY Oyp>Kya3HOMY HAI[iOHaJIi3Mi i 3aMIUIyBaHHI CTapOBUHOIO,
a HePIIKO — ¥ Mepexoms au i “depBOHi JiHii .

I3 cyro apmiHicTpaTuBHOI TOYKH 30py “Giorpadis” opranisamii HeGarara
Ha 11of1ii: ctBopeHo ii 21 rpynHs 1966 p. 3 iHIIIaTUBY IPOBITHUX YKPaiHCHKUX BYe-
HHUX 1 TPOMAJICBKUX [IisI4iB — ICTOPUKIB, apXe0JIOriB, apXiTeKTOPiB, MUCTELITBO3-
HAaBI[iB IJIS 3aXUCTy KyJIbTYPHOI CHAIIIMHNA YKpaiHCBKOTO Hapony. HoOpoBiib-
Ha TpoMajCchKa OpraHizalis, ska B 1986 p. HajiuyBana 18 MIIH IHAWBILYyaJIBHUX
wienis (!), 3a KoIITH NOOPOBUIPHUX IOXKEPTB 3a0e3ednya pecTaBpaliio Kilb-
KOX THCSTY [1aM SITOK KYJIbTYPHOI CIIA[IIHHE (SIKI TOTaTiTapHa pajisiHChKa epiKa-
Ba BIZIMOBJISTACS PECTABPYBATH) HA BCill TepuTOpii YKpaiHu, CTBOPEHHS My3eiB

Ao dohag doLIg O

$20T

* Bigryk Ha kHmkKy Bikropa Akysienka “AriTnpon Ha Mexi mam’aTi i 3a6yrrs’”.
Y y P Y. p Y’

IIPABO
43 Qkeniin



BikTop Beuepcpkuii

Ta ICTOPUKO-KYJIBTYPHUX 3aIIOBIHUKIB, MacIITAOHy BUTaBHUYY Ta BUCTABKOBY
mistmpHicTh. HaliBusHawHimmM 3006yTKOM € cTBopeHHs y Kuesi 3a kot 61a-
TOIIMHUX IOXKePTB HANOINBIIOro B €BpoI CKaHCeHA — Temepimmuboro Harmio-
HaJILHOTO MY3€I0 HapOIHOI apXiTeKTypH Ta Io0yTy YKpaiHU 3 HOJAJIBIIOIO IIe-
penadero OTo B yIpaBiIiHHS Aepskasi. [TimpaxoBaHo, 110 3a 9ac CBOEI IsTIBHOCTI
YKpalHCbKe TOBaPHCTBO OXOPOHHM I1aM SITOK iCTOPIi Ta KyJIbTYypPHU CHPSIMYBaJIO Ha
pecTaBpalliio maM ATOK i CTBOPeHHS My3eiB CyMy KOIITIB, ekBiBajeHTHY 400 MIIH
momnapis. Opranisaito ogomosann: 1967—-1988 pp. — icTopuk, akageMik AKamemii
HayK YkpaiHcekol Papsucpkoi Comiamicruynoi Pecy6iixu (mami — YkpaiHch-
ka PCP) I1. Tpoubko; 1988-2015 pp. — icTopuk i apxeosior, akagemik Harionaasb-
Hoi akagiemii Hayk Ykpainu I1. Tomouko.

CycminpHYy BaKINBICTD I1i€] rpoMazicbKoi opragisarii Bu3HaHo y 2000 poii Ha
3aKOHOZIAaBIOMY piBHI — y 3akoHi Ykpainu “TIpo 0XOpOHY KyJIbTYPHOI CIaIIn-
Hu” craTTi 10 Ta 11 nporosomryiors: “Opranu BUKOHABYOI BJIa/{U, OPTAHH MicIe-
BOTO CaMOBPslyBaHHS CHPUSAIOTH IisUIBHOCTI YKPaiHCHKOIO TOBAPUCTBA OXOPO-
HU [IaM SATOK IiCTOPIi Ta KyIbTypH ; “YKpaiHChKe TOBAPHCTBO OXOPOHHU ITaM SITOK
ICTOpIi Ta KYJIBTYpHU CIpPHSE 3aTyYeHHIO ITUPOKUX BePCTB HACeJIeHHS 10 y4acTi
B OXOPOHI KyJIBTYPHOI CHAIIIUHH, 3IIICHIOE OpoIlaraHay KyJAbTYPHOI CITafIlu-
HU i 3aKOHOIABCTBA IIPO ii OXOPOHY, TPOMaICEKUI KOHTPOJIb 32 i 30epesKeHHSIM,
BHKOPHUCTAaHHSM, KOHCEPBAIIi€0, pecTaBpali€elo, peabiiTamieio, My3eedikamieo
Ta PEMOHTOM, CIIpUsi€ POOOTI OPraHiB OXOPOHU KYJIBTYPHOI CIIAAIIAHNA .

Aute odiriiina abpesiatypa oprauisanii — YTOITIK — Henaue HaTsKae Ha yTO-
MIYHICTh HAIBHUX I1aM SITKOOXOPOHHUX CIIOAIBaHB. | I1e MOXYTH IiATBEPAUTH
JKHBI CBIJKH TOTO 9acy — SIK aBTOP IIOTO TEKCTY, TaK 1 aBTOP KHIDKKU “ATITIIPOI
Ha Mexi mam’sTi 1 3a0yTTs? BikTop IBaHOBIMY AKYJIEHKO — TOKTOP IOPUANTHUX
Hayk, mpodecop. O6oe mu Toxi Oynu MOIOTUMH, 060€ AKTUBHO CIIiBIPAIIOBA-
su 3 YTOIIIK, podymirodn 06MeXeHICTh MOMJIINBOCTE OpraHisallii, HeHaBHUIS-
YU KJIATY COBETYUHY U KePyIOUHCh BUMOTOIO PAISHCHKUX AUCUNEHTIB 10 BJIA/IM:
“BHKOHYMTe CBOI 3aKOHU . A 3 1976 poky 3akon Coro3y PapsHcbkux ConiamicTny-
Hux Pecrry6uiik JekIapaTUBHO 3aXUIIAB “TIaM SITKH iCTOPIi Ta KyJabTypu, TOX MU
IIpaNoBaIH OJISI TOTO, 00 TOM 3aKOH BUKOHYBAaBCs. B. AKyneHKo pobuB Ie y
LIapUHI IPaBO3HABCTBA, B. Bedepchkuit — sk royioBa pecny6IIiKaHCBKOI IPOMa-
cpkoi iHcreknii Y TOIIIK. PisHuis Misk HaMu mojisAraaa B TOMY, 110 B. AxyneHKo
TpuBauit 9ac OyB mrraTHuM npaniBaukoM amapary Y TOITIK, a B. Bewepcokuit,
x04a 1 OyB WICHOM pecITy(IIiKaHChKOTO IPAaBJIiHHS, ajle CIIBIPANIOBaB Ha IPO-
MaJChKUX 3aCaflaX, TOXK MIT TIOYYBAaTHUCS BIIBHIIINM 1 HEIiIJIEIUM MaCTOLOHTaM
Bix KITPC i kapanpHuX opraHis. [{o pedi, Ti migu 6ysIu 10-CBOEMY HABITH MYIPH-
MU — 60 BIDKIUIN Yy HAFICTPAIIHIIII YacH ¥ 3JIUIIINIA CBOE IIOTOMCTBO. AJte KOJIU
0COOUCTICTh BUTPAYA€ BECh CBIll JKUTTEBUI PeCypC Ha eJIeMeHTapHe BIDKUBAHHS,
BOHA CTa€ COLIONATOM, IIKIIUIMBUM MJISI CYCIUIBHOTO PO3BUTKY. BouBisiounch
y 1i 06madst, poTorpadisiMu SKUX IIeApO MPUKpPAIlleHa KHIDKKA, MIMOBOJII 3Ta-
nyemur Bipur B. CHMOHeHKa IIpo JIfofIelt, sIKi JKUBYTh Miciist cMepri: “Bpike my6a, a
XOomuThb 1icth”. I mai:

2

2 AxkyneHko B, Azimnpon na mexi nam’simi i 3a6ymms (Tanaxom 2023) 506.
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ICTOPI 3BEPEJKEHHS KYJIBTYPHOI CITAJIITMHU HAIIOTO HAPOJZLY TA 1T PETPOCITEKTHIBHA JEKOMYHI3ALIIS

T'unumuw 3y6u, dae nopadu,
Hocumu nanmyxu nacmaob,
ITiomiuae ceptiosri 6adu

Y dissnvHocmi ycmaroB.

He 8momnsemocs cnamu i xxepmu,
Ha munuusx 3a yacom 01Kumo.
[i-602y, ne cmpawro 6mepmu,

A cmpawno mepmBomy Kumb.

Kumxkka koseru B. AkyseHKa, sIKa CIIOHyKaja 10 IMX PO3[yMiB, Y HbOTO Jia-
JIEKO He IepIIa i, CIIoiBalocs, He OCTaHHA. [1ic/is mpodynTaHHS NomepeqHix Horo
KHIDKOK 1 CTaTell MU 3 HUM 6araTo 06roBOPIOBAJIN IIi MUTAHHS: YU BapTO IIPO Ife
MUCATH? JIST KOTO I1e? KOMY IIe 3apa3 I[iKaBo? 94U MOTPIOHO Ha Ile BUTPAdaTH 10~
pororiinamit 9ac? Taki 3anmuTaHHs — I1e BCEe OAHO, 110 3aIUTYBAaTH, YX MOTpiOHA
HaM apxeoJIoris abo icTopis sIK HayKa. YCBIZOMITIOIOUH [iesIKe JIyKaBCTBO CBOE IT0-
3umii (caM 60 BiIMOBHBCSI TUCATH MEMYapH), aBTOP I[bOTO TEKCTY IEePEKOHYBaB
i mepexonye Kosery: mumrits! [Ipudnna nporo mpocra: posnosini 6esmocepenHix
CBIIKIB 1 YIaCHUKIB MO € Ge3I[IHHUM [KepesIoM iH(OPMAIIiT IPO KUTTS Y THX
icropmaHUX 06CTaBUHAX, KOJIU KPYTICTBO, JTUIEMIPCTBO i OGpexHs cTaju HOp-
Moro. | e He IpocTo Taka MOpajbHA OIiHKA (XTO MU TaKi, 1106 MOpaisyBaTu?).
e peasii HamuX apxiBHUX (POH/IB: aBTOP IIOTO TEKCTY, IPAIOI0YN KOJIUCH IH-
HoBHUKOM Yy KabmiHi, minicTepcTBax, KuiBcpKiit MichbKiit epyKaBHIi agMiHicTpa-
1ii, COCTePiras, sk B 0dilifHUX TOKyMeHTaX (DIKCYETHCS He Te, 110 € HACIIPABIi
(y 6ynb-sikiit cdepi JKUTTS CYCIIBCTBA ), @ MUIIEThCS Te, IO X0Ue IIPOIUTATU Ha-
9aabCTBO. [T0TIM 11l IOKyMEHTH CIeliaIbHO IIpelapOBaHOI peaJbHOCTI OCIAI0Th
B apXxiBax #1 ICTOPUKH B MaiOyTHHOMY IOTPAIUIATH B “apXiBHY IACTKY , SIKILIO
IOBIPATHCS TAKUM JOKYMEHTaM.

Y MuHyNIOMy BXKe OYB BeJIbMH XapaKTepHUI NMPUKIAM HEYCBiJOMIIEHOTO IIO-
TpaIUIAHHSA B IO ITACTKYy: BEJIMKHUM HAIl ICTOPHUK, apXI1BICT 1 DKEPEIIO3HABEUb
Ouexcaupp JlagapeBcpkuit Hanmcas kHUry “Jlrogu crapoi Manopocii™ — ua 6asi
gucieHHux apxiBHux ¢oupis XVIII cr. Tam yci mi mopu (cycmiapHa enita
TeThMaHIIMHN — “HAMKpAIIi JIIOAU KpaK~ ) BUNISLAIOTH y’Ke HEIpUBAOIUBO.
HasgiTs 6isbiire: BifIyBaeThCs, 10 aBTOP MIUCAB CBOIO KHIDKKY 3 HEHABHCTIO /IO il
nepcoHaxis. [ToscHeHHS TyT IpocTe: KOJIX B JKUTTI BCe Iifie HOPMAJIbHO, TO HIX-
TO HIAKHUX KJISAy3 He IHIIe; ajle SIK TUIbKM TPAILIA€ThCs BIIXUJIEHHS Bl HOpMU
(KpafbKKH, MiATIaJIH, TOrPabyBaHHsI, IIIaXPACTBO, TOOUTTSI, 00pa3H, CeKCyatbHi
3JI0YMHY, He KaKy4U BKe IIPO BOUBCTBA) — PO3MOYNHAIOTHCS CKApTH, CJILJICTBA,
CYZIOBI IIPOIIECH TOIIO, i came Iell HepuBaOIUBUI OiK XKUTTS i BIIKIaga€Th-
Cs1 y BUIJISIZII apXiBHUX JOKYMEHTIB [UIsI BUBYCHHsI MAnOyTHIMHU iCTOpHKaMU.
[Mocnigosuux O. JIazapeBcpkoro — O. Orno6iin y XX cr. Hanuca KHIDKKY “Jlionu
crapoi Ykpainu #, Ha3Ba sKOI IPsIMO IeperyKyerhcs 3 omycom O. JlazapeBcbKo-
ro. Aste icropuk XX CT. KOPUCTYBaBCs He TUIBKM apXiBaMu, a I MeMyapaMH THX
CaMUX JIIOJeH, PO SIKUX mucaBs. ToX MOro KHIDKKA CIIOBHEHA TeIIol JII060BI /10

3 Jlasapesckuit A, ‘Jliopu crapoit Manopoccun’ Kuesckast crapuna, 1882 r., Ne 1, ¢. 101-125; 1882 1., Ne 3,
c. 479-498; 1882 r., Ne 8, c. 243-258; 1884 r., Ne 1, c. 51-82; 1885 r., Ne 5, c. 1-20; 1886 1., Ne 1, c. 1-16; 1886 1.,
Ne 7, c. 443—-455; 1887 r., Ne 6, c. 378-395; 1887 1., Ne 8, c. 625-637; 1888 ., Ne 11, c. 364-373.

Ornob6iun O, Jodu cmapoi Yipainu (Miouxen, Juinposa Xsust 1959) 328.
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BikTop Beuepcpkuii

“mopert crapoi Ykpainu” i BUINIALAE 3HAYHO 06’ €KTUBHIIIO, HDK IIpAIs Mole-
penunka. Tomy Memyapu — 6e31iHHe if 0COOINBE [HKEPEIIO, sIKE NO3BOJISIE 06 €K-
THUBHIIIIE MTOIISIHYTH Ha MUHYJI Jacu (YCBIIOMIIIOIOUH HPHU I[BOMY Cy0O €KTHB-
HICTb MOIJISILy KOXKHOTO MEMYAapHUCTa, ajie UL I[bOTo i iCHye 00pe PO3BHHEHA
KPHUTHKA iCTOPUIHUX [KEpet).

B. Axynenko 3cepenunu amapary Y TOIIIK maB moxummsicTs y 1970-1980-x po-
KaxX CIOCTepiraTy, IIo i K TaM BinOyBaeTbCs, SIKi JIIOOU HaMararoTbCs BePIIU-
TH JJ0JIi TOTO, III0 HAJIEeKUTh yCiil Hamiil. CriocTepirad BiH yBa)KHUI, BIYMJINBHH,
CapKaCTUYHUN, He 0OTsDKEeHUI 0(ilio3HUME 3a6060HaMH, TOXK HOPTPeTU PyHK-
LIOHEepiB BUMIIIIM TAKUMU BUPA3HUMH, III0 PO 6araTboX MOXKHA CKazaTu op-
mynoio B. Cryca: e — “¢penomen nobu”. PisHi HazapeHKH, OepIHUKH, KAIIKH,
KaJamii — “Ta BCi XK sIK opuH (Ije OfHA HTATa, HHOro pasdy — 3 1. Tuyumwm).

Ocob6uBo 1ikasi 11 ingopMaTuBHi Ti po3aiin KHIDKKA B. AKyseHka, ki npu-
CBSIYEHI 0CO6aM IOCUTh HEOTHO3HAYHUM — oBakHOMY JI. CHutnHy Ta MosioqoMy
toni A. CepukoBy. He Oymemo iX mepenoBigatu — KOYKEH caM MO)Ke IIPOYUTATH Ti
TEeKCTH, HAITUCAHI IOCUTB JICJIIKATHO, 1 3pOOUTH CBOI BUCHOBKH. AJIe YUTAIOYH BCE
11e, He MOJKEIII 11030y THCSI BIAIyTTS, [0 9OTOCh TYT OpPaKye, IPUIOMY caMe I[eH-
TPaJIBHOTO CTPIDKHS, SIKUIT HagaB OM CTPYHKOCTI i 3aBEPIIIEHOCT] YCiil KOMIIO3H-
mii. s YTOIIIK rakoro “TpuManbHOIO KOHCTPyKIie” OyB akageMik, 6arato-
piunmit (18 pokis!) 3acrymauk ronosu Pagu Minicrpis YPCP Ilerpo Tponsxo.
ITpo HBOroO y KHIDKII iH(pOpMAILii Majo — i 3 JeJIiKaTHOCTI, 1 HAlleBHO TOMY, IO
aBTOp KHIDKKH 3 HUM MaJlo CIUIKYBaBCA 3 ONIANY Ha HAasIBHY TOJI )KOPCTKY Cy-
6opauHaIifo. ABTOP IBOTO TEKCTY 3aMOJIOAY [0 CYOOpAMHAIII CTaBUBCS JEIIO0
JIETKOBaKHO, TOX [lerpo TumodiiioBua 3amam’sitaBCst He TUTbKH OyOOHIHHIM
odiiftHIX KOMYHICTHIHUX (GOPMYII HA Ty OIIIHIX “MipOIIPHEMCTBAX , A i CYTO
JIIOICHKOIO peakIfiero Ha feski nopii Ta o6craBunu. Hikonu He 3a0yny #oro ka-
TETOPUYHOTO TBEPIKEHHS: “SI BCe )KUTTSI IPAIIOBAB IS CBOTO HAPOMY, a He ISt
YOTOCh IH KOTOCh HIIIOr0”; oro (pitocodcpkuit BUCHOBOK 1988 p., konu Ha 3’1311
YTOIIIK #toro 3pagunu i#oro sk HafOIMKYi APY3i i KOJIETH IIfe 3 KOMCOMOJIBCh-
KHX | BOEHHHX 9aciB, IpUIOMY B 00CTaBHHAX, KOJIH iM HIII[O0 He 3arPOXKyBaJIO:
“OT s cTapuii, TOXKUB IO TAKOTO BIKY i TUIBKH IIOWHO 3PO3YMIiB, 110 He BCE Te
30JI0TO, 110 OJIUIIATL .

Mynpuit 6yB 90JIOBIK, ajie aMOiBaJIeHTHHUI: IIle 3a ITOBHOBIAALS B YKpaiHi
B. Illep6unpkoro m’emo Mu yasox i3 I1. Tpoubkowm wait y #ioro kabineri B Inctu-
tyTi icropii AH YPCP. 3nao4n mpo #0oro faBHE 3HAMOMCTBO, TOOPi CTOCYHKH
i1 criBmpario 3 TuM wieHoM momit6opo Lenrpansaoro xomirery KITPC, samu-
TY10, III0 BiH PO HBOTO OyMae. Bussuiocs, mo pymae mpo Hboro 1. TporbKO
IIOTaHO, SIK PO 6e3XpeOeTHOro MOJIOXJIUBOro 0osrysa (a Xiba JIOJUHY iHIIIOrO
cxramy MockBa MorIa 61 IMOCTABUTH CBOIM HaMiCHUKOM B YKpaiHi?). AJe Koiu
B. Mep6umpkuit 1990 p. Bimiimos i3 mporo ciry, I1. TpoubKo onpasy >k Hamu-
CaB IIPO HBOTO IIUIKOM IO3UTUBHY CTATTIO; BUBAKEHY, SIK 1 HAJIEKUTD ICTOPUKY-
akajeMiky. 3a 110 xBanus 1poro pasy? (IIpo mepTBux — abo TiIBKH XOpoIire, abo
HIYOTO, KpiM IpaBan.) XBajIuB 3a Te, 10 HOKIMHIK 3aXUIIAB [Tepef] 3a’KePIUBOIO
MockBoito coniaapHO-eKoOHOMIYHI iHTepecu YPCP. fIk To kaxyTh, 1 Ha TOMY cI1a-
cu6i. [lo peui, ceoropi Morunu B. Hoprosoira i B. Illep6unibkoro Ha baiikoBomy
xiapoBuiili y Kuesi 06uaBi € mam’siTkaMu icTOPii HAIIIOHAIBHOTO 3HAYEHHST, TTPHU-

IIPABO
@KPAIHVI 146

www.pravoua.com.ua




ICTOPI 3BEPEJKEHHS KYJIBTYPHOI CITAIITMHU HAIIOTO HAPOZY TA 1T PETPOCITEKTHIBHA JJEKOMYHI3ALIIS

4qoMy B JlepskaBHOMY peecTpi HepyXOMUX I1aM SITOK YKpaiHU BOHU CTOSITH HOPSIII,
i Homepamu 260003/82-H i 260003/83-H. Ocpb Taka y Hac y MiHKynbTypH “Zie-
KOMYyHi3amis” .

Jy>ke miHHA 9aCTUHA KHIDKKU — HAPUCH IIPO BUIATHUX YKPAIHCHKHUX I1aM ST~
KO3HABIIiB, 3 SKAMHU IOJII 3BOIIUIA 000X — i aBTOpa KHIDKKH, 1 aBTOpa IIHOTO
tekcty: O. Ananosuy, M. BpaitueBcbkoro, A. Kapuabina, O. Komnan, 1. Kynuna
Ta iH. [XHE NUIAXeTHE )KUTTS 1 NOABIDKHUIIBKA MISTBHICTD (0 pedi, “TIOMBIKHUK
i “crropBwKHUK” — nBa yaobieHi cosa I1. TporbKa) — miist HAC SICKpaBUIL IpH-
KJIaJ TOTO, IIIO HAaBiTh IiJl HAMTSHKIOI MOCKOBCHKOIO OKYIIAIiEI0 MOKHA OYII0
SIMIITUTHUCS JTIOMHOIO 1 IUIITHO MpanoBaT st cBoel Hatiil. O1ie 1 € BignoBinb
Ha 3aIIUTaHH, IOCTaBJICHE y MiI3ar0JIOBKY — IIPO IIO3UTHBHUI CEHC IIPOIAIIIOro
qacy.

3aBepIIMTH IIi IPUHATINHI MipKyBaHHS TOTUTHCS CAaMOIUTATOIO — 6e3 3ail-
BOi CKpOMHOCTI. B. AKkyseHKO Ha cTOopiHKax 249-250 KHIKKU IIUTY€E MOTO JIUCTA
MITPUMKH, KUY S Ha/IICTIaB MiCIs MPOYNUTAHHS YOTHPHOX MOTO CTaTe 3 icTopii
YKPaiHCBKOTO I1aM SITKO3HABCTBA. 3aKiHYEHHs TOTO JIMCTa Take: “TIMIIiTh Iie,
y Bac e no6pe Buxonuth. IHakIIle MOXKYTh IiTH y HeOyTTs 6arato (paKTiB, MO~
po6uIlh, HIOAHCIB, SIKi I0IIOMAraloTh 3pO3yMiTH MUHYITY iCTOPUYHY €roxy .

Axynenko B. I. Arirnpon Ha Mexi mam’sti i 3abyrrs. — Kuis:
Tankom, 2023. — 506 c.

[Ty6minucTUYHI CIIOMUHU HAIIUCAHI B I'yMOPUCTHYHO-CATUPUTHO-
My >KaHpI Ha peasIbHiit OCHOBI (paKTiB i moxiit y 1970-1990 pp. B Aisuib-
HOCTi YKpaiHCHKOTO TOBapPUCTBA OXOPOHH IIaM ATOK iCTOPII Ta KyJIbTy-
pu (mani — YTOIIIK a6o ToBapucTBo).

Y mepuriit wacrumni “3a odimiiHuMm dacagom mpomaraHgu’
OIOBIAETHCSI, SIK Yy TOTOYACHIN OXOPOHI IaM’SITOK, Ha IIPOTUBAry
YKpPalHCbKUM HalliOHAJIBHUM CTApOKUTHOCTSIM, IHIYCTPis JIEHIHCh-
KOTO IUIaHY MOHYMEHTAJIBHOI IIPONaraHiy PO3THPaKyBaja CTLIBKU
[aM SITHUKIB HOBITHIM BOXKISIM, IO HUMH Oysio “3aceseH0” yBeCh
ICTOPUKO-Ky/IbTypHUI JaHamadt Mict i cit. TyT mpocrexyerbest 3a-
rajbHa 1TI030pHICTb TOTAJIBHOI KOMYHICTHYHOI ariTamii 1 mpornaranau
(ariTmporry), siki HabyBaJIM IPOTECKHOrO XapaKTepy y HOMEHKJIATYp-
HUX IIEPCOHAXKAX, IO Micis penpecuBHOi nmoctaHosr 1IK Kommaprii
Vkpaiau npo pobory ToBapucrsa (1972 p.) cTajam OpymyBaTH B Iiif
I'POMaJIChKIN OpraHi3ariii.

Hpyra gactuna memyapiB “CBirodi i Karanmi yKpaiHCbKOTO ITaM SITKOOXOPOHCTBA  IIPH-
cBsiueHa BiomuM ictopukam O. AmanoBuu, O. Kommnan, M. bpaitdeBcbkomy, 1. Kynuny,
akagemikam-icropukam b. Ba6ito i I1. Tpousky, apxitekropam I. Irmatkiny, A. Kapuabeny,
O. Cununy, ckynsnropy B. Boponaio, mucrenrsosnasui €. [opbenxko, nucbmernaukam I1. 3a-
rpe6enbHOMY i I. CeHuenky, pegakropy O. Pubanky, xypHamicty A. CHATHUKY Ta iHIITMM IIOJI-
BIDKHUKAM, SIKi 3QJIUIININ IOMITHAN CJIifl Y TTaM SITKO3HABCTBI, 3arajioM B YKPaiHCHKIil KyJIb-

Typi.
Kuura afpecyerncsi HIMPOKOMY KOJIy YUTA4iB, YCiM, XTO HIKaBUTHCS iCTOpi€lo 36epexkeHHs
KYJBTYPHOI CIIa[IIMHK HAIIIOTO HAPOAY Ta ii peTPOCHEKTUBHOIO JeKOMYHI3aIli€ex0.
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JOKTPHHA Y CYJOBIV ITPAKTHUIII

MDKHAPOIIHNI CYI] OOH BCTAHOBB,

[0 POCIVICbKA ®EEPAIIISI TIOPYIIIMJIA CBOT
30BOB’I3AHHSA BIAIIOBIIHO 0O YACTUHU 1 CTATTI 9
MDKHAPOIIHOI KOHBEHIIII TTPO BOPOTHBY
3 ®IHAHCYBAHHSAM TEPOPU3MY*

<.>

2. CmBepoxyBare nopyuienHs yacmunu 1 cnammi 9

99. Yacruna 1 crarTi 9 MikHaponHOi KOHBeHII Tpo 60poThOy 3 piHaAHCYBaH-
HsM tepopuamy (ICSFT) nepenbadae:

“Orpumasiu iHOpMaLio Ipo Te, 0 0coba, sIKa CKOIA 3JI09MH a60 Mimo-
3PIOETHCS y CKOEHHI 3JI0YMHY, 3a3HAYEHOTO Y CTATTI 2, MOYKe 3HAXOOUTHUCDH Ha ii
TepUTOPIi, BIANOBIIHA Aep’KaBa-y4acHUIA BJKUBA€ TaKUX 3aXOMiB, SIKI MOXYTb
6yTH HeOOXiTHUMU BiIIOBINHO [0 ii BHYTPIIHBOrO 3aKOHOINABCTBA JUISI PO3CIIi-
myBaHHs (aKTiB, HaBeJIeHNX y Wil indopmarrii.”

<.>

102. Crattst 9 ICSFT crocyerbest 30608’ 13aHHS iepyKaBU-yIacHUI KoHBeHmii
pO3CTimyBaTH 3asBU PO BUMHEHHS 3JI0YMHIB (DiIHAHCYBaHHS TePOPU3MY MifI0-
3PIOBAHUMH, SIKi IIepeOyBaroTh Ha ii TEPUTOPII.

103. Cyn 3HOBY IOYHe 3 PO3IJISIAY IOPOTY MOKa3yBaHHS ISl BUHUKHEHHS
30008’ s13aHHsI po3ciinyBatu GhakTH HMOBIPHOTO 3/I09MHY (DIHAHCYBAHHS TEPO-
pusmy. Iopiz, 6cmanobrenuii wacmunoto 1 cmammi 9, € 00CMAMHLO HUSLKUM.
I[o6 Bunuxno 30608’ si3anmst w000 npobedentss poscnioybanns, yacmuna 1 cmam-
mi 9 Bumazae nuwe, w00 depxaba-yuacHuys ompumana iHopmayio npo me, 1o
ocoba, sixa Guununa abo “imobipro” Guununa 3nouun inancybans mepopusmy,
Mmoxe nepebybamu na it mepumopii. 3a o6cmabun, Koau maxa iHopmayis auuie
“cmBepoxye” npo Buunens 3104UHY, 3A3HAUEH020 Y cmammi 2, HeMae Heo0Xio-
Hocmi 00600umu BuurenHst makozo 3104uHy. JIificHO, MeTOIO PO3CIiNyBaHHS € BU-
sIBJIeHHs! (DAKTIB, HEOOXIIHUX IJISI BCTAHOBJICHHSI (PaKTy BYMHEHHS KPHUMiHAJIb-
HOTO IIPaBOIIOPYIIEHHs. YCi leTalli CTBEPAKYBAHOTO IIPABOMIOPYIIIEHHS MOXYTh
OyTH 1me HeBimOMi, TOMy HamaHi aKTH MOKYTb HOCHUTH 3araJIbHHUI XapakTep.
Kpim Toro, misi BUHUKHEHHsI 3000B’sI3aHHsI [IPOBECTH PO3CIIILyBaHHS CTATTS 9
He BUMarae, mob jiep>kaBa-yJacHHUIS OTpUMYyBata iHdOpMamiio Bif iHIIOI gep-
aBu-yvacHui. JJocroBipHa iHdopMmaris, oTpuMana 3 6YIb-sIKOTO IHIIIOTO IKe-
peJa, MO)Ke CIIPUIHHUATH BUHIUKHEHHSI 30008 SI3aHHSI IPOBECTU PO3CIIILy BaHHSL.

* Burar i3 pinenns Mixuapogsoro cyny OOH y ciipasi “3actocyBarns MiKHApOoiHOT KOHBEHIIii PO 60pOTh-
6y 3 pinancyBanHsIM Tepopusmy Ta KoHBeHIil 1po JikBigamniio Beix popm pacosoi guckpuminanii” (Ykpaina
npotu Pociiiceroi ®enepanii) Bix 31 ciums 2024 poky. [Tus.: Application of the International Convention for
the Suppression of the Financing of Terrorism and of the International Convention on the Elimination of All
Forms of Racial Discrimination (Ukraine v. Russian Federation). Judgment of International Court of Justice.
31 January 2024. No 166 <https://www.icj-cij.org/sites/default/files/case-related/166/166-20240131-jud-01-00-
en.pdf> (accessed: 26.02.2024).
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MDKHAPOIHMM CYJI OOH BCTAHOBUB, IO POCIMCHKA ®EJIEPALIISA TTIOPYIIVIIA CBOI 30BOB’I3AHHA. ..

104. Bopuouac Cyp BBakae, 1o cmamms 9 He Bumazae iniyitoBanns po3cnioy-
Banns HeoOrpyHmoBanux 36unybauensv y ¢pinancybanni mepopusmy. Bumazanns 6io
depxab-yuacuuyp npobedennss maxux poscnidybanv He 6ionobidano 6 06’ ekmy ma
memi ICSFT.

105. SIkmio gmepskaBa-yIacHUIST OTpUMasia [JOCTATHIO 1HQOPMALID IIpo
iiMoBipHe (biHAHCYBaHHSI TEPOPU3MY, BUMHEHe 0C000I0, sika mepeGyBae Ha ii
TepuTOpii, BOHA ITOBMHHA IIPOBECTH 3MICTOBHE PO3CIIIYBAaHHS CTBEPIKYBaHUX
(pakTiB BiAMIOBIMHO [0 3aKOHIB i poLenyp, SKUX BOHA 3a3BUYAll JOTPUMYETHCS,
KOJIM OTpUMYe€ iH(pOpMaIio Ipo BUYMHEHHS TSDKKOTo 31049uHy. Kpim Toro, Guko-
Hytouu cBoe 30006’ s3a1Hs 11000 po3cnidyBanns, depxalba-yuacHuys maxox nobun-
Ha npazxymu cnibnpayroBamu 3 6y0v-sxumu inwumu 3ayikabrenumu depxabamu-
yUaACHUUSMU Ma HezailHo iHgopmyBamu ix npo pesynvmamu c6ozo poscnidybanms
(muBuch gactuny 6 crarti 9 ICSFT). Take 3000B’s13aHHS CIIBIIPAIIOBATH Y PO3-
CIIiTyBaHHI 3I09MHIB (DiHAHCYBAaHHS TEPOPU3MY, TAKOXK OOYMOBIIEHO 06 €KTOM
i metoro ICSFT, sika, sIK 3a3Ha4eHO B ii mpeamOyJIi, IOISIrae y «3MIiIHEHHI MDK-
HApOJHOTO CIIBPOOITHUIITBA MK Aep’KaBaMM» y 3amobiraHHi Ta NPUIMHEHHI
(inancyBaHHS TepopusMy.

106. Masni Cyn posmisine, un orpumaia Pociiicbka @eneparis rocraTaio iHdop-
Malilo, 11106 BUMaraTy Bifi Hel PO3CIinyBaHHS SIKUX-HeOYIb 3JI09YMHIB, ITependa-
yeHnX y cratTi 2 ICSFT. YkpaiHa BKasaja Ha KUIbKa BepOaJIbHAX HOT, HaflicJIa-
HuX ii MiHICTepCTBOM 3aKOPAOHHUX CIIpaB 10 MiHicTepcTBa 3aKOPIOHHUX CIIPaB
Pociiicekoi ®epneparii, sKi, sIK BOHa CTBEPHKY€E, MICTUIU NOCTOBIPHI 3BUHYBa-
YeHHs 11070 GiHAHCYBaHHS TepopuaMy ocobamu Ha Tepurtopii Binnosinaga. Cyn
30CepeluTh CBOIO yBary Ha TPbOX TaKHX JOKYMEHTaX: BepOaJbHHUX HOTaxX Bi
12 cepnus 2014 poxy, 29 ceprng 2014 poky Ta 3 nucronana 2014 poky. <...>

107. Ha mymxy Cyny, BUIIle3a3HadeHi TPH JOKYMEHTH, 30KpeMa BepOajbHi
HOTH Bif, 12 cepnias 2014 poky Ta 29 cepnnsa 2014 poKy, MICTUIU HOCTaTHBO fie-
TaJIbHI TBEPIKEHHS, 100 COPUINHUTH BUHUKHEeHHs y Pociiicbkoi Pepepariii 30-
60B’sI3aHHI TPOBECTU PO3CIinyBaHHs (AKTIB, IKi B HUX CTBEPLKYIOThCs. OTpu-
MaHa iH(pOPMaIis BKIIIOYaIa CTUCIIII IePeIiK THIIB i, sIKi IMOBIPHO BUNHSIIH
wieHn 030pOEHUX IPYIL, oB si3arux 3 [THP Ta JIHP, saxi Ykpaina BBakaa mismu,
nepenbavenumu ICSFT, iMeHa KUIBKOX 0Ci6, IiN03pIoBaHUX Yy (piHAHCYBaHHI Te-
popu3My, Ta JeTaJli 1040 BUKOPUCTAHUX PaXyHKIB Ta THUIIIB IIpeIMETIB, IPUI-
6aHnx Ha nepepaxoBani komrtu. Cyzn BBaXkae, 110 Taka iHdopmaris Bifmosigaia
BITHOCHO HU3BKOMY IIOPOTY, BCTAHOBJIEHOMY CTaTTeO 9, 1, OT’Ke, BUMaraja po3-
cipyBaHHs 3 00Ky Binnosinaya.

108. ¥ cBimIl BUIe3a3HA4e€HOro BUCHOBKY Cyl Mae Telep BCTAHOBUTH, U
BukoHasa Pociiicpka ®epepariist cBoe 30608 sI3aHHSI LIOMIO TIPOBEIEHHS 3MIiCTOB-
HOTO pO3CiigyBaHHs (DAKTIB, BUKJIALCHUX Yy BepOalbHUX HOTaxX. MiHicTepcTBO
3aKopoHHUX cripas Pociricekoi Pemeparii Briepiiie BiAIOBIIO HA TOBITOMICHHS
Bix Ykpainu Bep6anpHOI0 HOTOWO Bif 14 skoBTHsST 2014 poky. Y 1boMy HOBifoM-
JIeHHI MIHICTEPCTBO MOBIZOMIUIO YKpaiHy PO “HeOOXiMHICTh HaTAaTH POCIMCHKIN
cTOpoHI paKTHYHI IaHi OO IUTAHb, IOPYIIEHNX B HOBIIOMJIEHHSX Bin YKpai-
Hu. OnHak Pociiicpka Qenepaliis He Haana po3’iCHEHb 1010 TOTO, SIKa KOHKPeT-

Ha OMAaTKOBA iHGOpMaIlis moTpidHa.
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109. 3romom, 31 numus 2015 poxy, y BiAmoBinb Ha iH(POPMAIIiIO, OTPHUMaHy
Bin Ykpainu, MiHiCTepCTBO 3aKOpHOHHUX cIipaB Pociricekoi Peneparnii Hamiciamo
Ykpaini Bepb6aabHy HOTY 3 TOHATKOBOIO iH(GOPMAIIEIO 0RO Iilt, BYKUTHX POCiii-
CHKMH KOMIIETEHTHHMH OpraHamiu. lle BKIIOYano pe3yiabTaTH PO3CIiIyBaHHS
IIIO/I0 TBOX Mimo3pioBaHuX. B 060x Bumankax Pociiicbka Pemeparist gifimia Buc-
HOBKY, 110 I1i 0coOu He OyJIu nIpUdeTHI 10 HafaHHs ¢iHancoBoi migTpumku JTHP
1 JIHP. Onnak, Bignosinag vHe HajiaB 49iTkoi iHdopmarii om0 iHITKX MiK03pI0OBa-
HUX, IIOJO SIKAX B ITOBIOMJICHHSX Bif YKpaiHU BKasdyeTbcs IX nepeOyBaHHS Ha
teputopii Pocii. [llono ogxoro 3BMHYBaveHHs Pociiicpka Peneparis 3asiBuia, 1o
BHIIaJIa Opfiepy Ha OTPUMAHHSI IEPCOHAIBHUX TaHUX Ta iH(OPMAIIii TPO paxyHKH
nmigo3proBaHuX. CTOCOBHO KUIBPKOX IHIIMX Mifo3proBaHux Pociiickka Qemeparist
BiAmOBiIa, 110 11i ocobu abo “[He] sHaxomsaTecs B Pociricekiit Pemeparii”, abo ix
MICII€3HAXOKEHHsT HEMOKJINBO BCraHOBUTH. Hacamkiners, mono indopmariii,
OTPHMAHOI B yKpaiHChKiil BepOaipHilt HOTI Bix 29 cepurst 2014 poxy, Minicrep-
CTBO 3aKOPHOHHUX cripaB Pocii uire Bignosino, 1o “ciriggo-onepatuBHa pob6oTa
31 BCTAHOBJIEHHSI 3a3HAYEHUX OCi6 <...> IPOBOAUTLCS B [IOTOYHMIA] gac”.

110. Cyn 6epe 10 yBaru TPUBAIICTh Yacy, SIKAI MUHYB, HePII HDK Pociiics-
xa Qepmeparis Hajjara BUIIe3a3HadeH] BIAIIOBi/I Ha yKpalHChbKi BepOaIbHi HOTH.
<...> Tomy mpuMmiTHO, III0 MarbKe 4Yepe3 PIiK IICIsS OTPUMAHHS YKpPaiHCBKHUX
3BUHYBadeHb Pociiicbka Depepariisi, 3Ma€TbCsI, HABITH He 3MOITIa imeHTH(IKyBa-
TH KIJIBKOX Tio3proBaHux. KpiMm Toro, y Mipy Toro, sik Bigmosinad 3iTKHYBCS 3
TPYOHOIIAMH IIiJ] YaC BCTAHOBJICHHSI MiCI[e3HAXOKEHHS a60 0CO0U IesKuX IIi-
TO3PIOBAHNX, HA3BAHUX B YKPaiHCBKUX MOBITOMJIEHHSIX, BIH MaB IIPAarHyTH CIIi-
BIIPALIOBATH 3 YKPAiHOIO /TSI IPOBE/IeHHsI HeOOXITHIX PO3CIIiyBaHb i BKa3yBa-
TH YKpaifi, sika nogaTkoBa indopmanis moke Oytu Heo6XinHOO (nuB. myHKT 105
BUIIE).

111. V cBitini BumesukiaageHoro Cy IPUXOOUTD 10 BUCHOBKY, 1110 Pocificbka
Deneparist mopymniIa cBoi 30608 s13aHHSI 3rigHO 3 YacTuHOIO 1 crarti 9 ICSFT.

<...>

www.pravoua.com.ua

IIPABO
@KPAIHVI 150



0 P U A WMWY H UK X Y P H AN j WWWw. pravoua.com.ua

- "
@ KPAI H " e-mail: editor.pravoua@gmail.com

[HoOPMATLIIA
IUIS TIEPETUIATHUKIB, ABTOPIB I YUTAUIB
OPUIIMYHOTO KYPHAITY “TIPABO YKPATHU

IIEPEAIIIATY
Ha IOpUAnIHAN KypHAI “TIPABO YKPAIHK
(eseKTpOHHA Bepcis)
Ha [ miBpivust 2024 poKy MOXKHa 3pOOUTH
yepes3 CaliT 3a MOCUJIAHHSIM:

https://pravoua.com.ua/ua/store/subscribes/,

a60 3BEepPHYBILKCH O PelaKIIii )KypHAITY
3a aIpecoIo:

BYJI. 3arOpiBCbKa, 17-21,
M. Kuis, 04107, Ykpaina
+380(66) 972-39-27
editor.pravoua@gmail.com



FOPUIMYHMI JKYPHAIT

“ITPABO YKPAIHI1”

2
2024

CBIfOITBO PO IEpXKaBHY PeeCTpaLlilo IPYKOBAHOTO 3ac00y MacoBol iHdopMarrii
Cepist KB Ne 23026-12866I1P Bix 28.12.2017 p.

Penarysannsa O. Kpacuenko
Komr'totepna Bepctka O. KapmauioBoi
Xynoxue opopmienss C. Msekoba

[Tipm. no npyky 04.04.2024. Popmat 70x100/16.
IMamip odpcernuit. OdceTHUt OPyK.
YM. mpyk. apk. 9,5. O61.-Buz. apk. 8,66.
Iina morosipHa.
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Tenedom: +380(66) 972-39-27 (pemaxiiis)
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BinnoBifaabHICTD 3a ZOCTOBIPHICTH iH(OPMALIiL, 110 MICTUTHCS B IPYKOBAHUX MaTepiaiax,
HecyTb aBTOpH. Pefaxiiis He 3aBK/IU MOMLIsIE aBTOPCHKY TOUKY 30DY.
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Cepis JK Ne 7814 Bin 22.05.2023 p.



